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1. INTRODUCTION 

1. Contested Decision Slovak Telekom ("ST" or "the Applicant") seeks the annulment of the 
Commission decision of 15 October 2014 (C(2014) 7465 final) in the version revised 
through the corrigendum C(2014) 10119 final of 16 December 2014 and the decision 
C(2015) 2484 of 17 April 2015,1 in Case AT.39523 – Slovak Telekom, adopted pursuant to 
Article 102 TFEU and Article 54 of the EEA Agreement ("the Contested Decision").  

2. In the Contested Decision the Commission found that the undertaking consisting of ST and 
Deutsche Telekom AG ("DT") committed a single and continuous infringement of Article 
102 TFEU and Article 54 EEA with regard to broadband services in Slovakia from 12 
August 2005 until 31 December 2010. This infringement consisted of the following 
conduct:2 

(a) ST withheld from alternative operators ("AOs") the information on the network 
necessary for the unbundling of the local loop ("ULL") in Slovakia; 

(b) ST reduced the scope of its unbundling obligation imposed by the Slovak regulator 
for telecommunications; 

(c) ST set unfair terms and conditions in its Reference Unbundling Offer ("RUO") with 
regard to collocation, qualification procedure, forecasting, 3  repairs and bank 
guarantee; 

(d) ST applied unfair tariffs for ULL access which would not allow an as efficient 
competitor relying on ST's ULL to compete with ST on a lasting basis on the retail 
mass market of broadband services in Slovakia from fixed location (margin squeeze). 

3. The Contested Decision imposes on ST and DT jointly and severally a fine of € 38 838 
000. An additional fine of € 31 070 000 was also imposed on DT for deterrence purposes 
and because of DT's recidivism.  

4. In the Commission's view, all of ST's pleas must be rejected. To the extent that this defence 
does not address expressly points set out in the Application, this does not constitute 
acceptance of ST's position.  

1.1. The Contested Decision is well founded in both law and fact 

5. ST's arguments set out in the Introduction of the Application are unfounded both in law and 
in fact. It puts forward that the Contested Decision is based on a theory of harm that has not 
fit to the case at hand. It also contends that access to its ULL is not indispensable for 
market access.  

6. By way of background, in conformity with the Slovak law on telecommunications and the 
EU legal framework regarding telecommunications, the Slovak regulator for 
telecommunications ("TUSR") decided on 14 June 2005, with effect from 14 June 2005, 

                                                 
1  The change introduced by the Decision of 17 April 2015 has no impact on the pleas put forward by ST.  
2  See Article 1 of Annex A.5 to the Application, Contested Decision. 
3  AOs have an obligation to submit forecasts of their intended requests for qualification of the local loop. 
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that ST must unbundle its local loop and give AOs access to it so that they can also offer 
their services on that basis in the retail mass market for broadband services offered in 
Slovakia at a fixed location.4 This decision, which aimed at fostering the liberalisation of 
the telecommunications sector in Slovakia, was taken inter alia on the ground that ST as 
former monopolist and incumbent telecommunications provider in Slovakia owns the only 
nation-wide copper network in that country5 and that this access was an important means 
for allowing AOs' market entry in Slovakia.6 

7. Through its abusive behaviour ST deprived the above-mentioned access obligation of its 
substance and thereby hindered the market liberalisation process pursued by the EU legal 
framework, to the detriment of unfettered competition and, ultimately, consumers. ST's 
abusive behaviour was twofold: 1) it imposed to AOs unfair conditions regarding the 
access to its copper network; and 2) it set prices for its products at such a level that AOs 
that were equally efficient as ST would not be able to operate on the downstream mass 
retail market on a lasting basis. 

8. ST claims that, in Slovakia, AOs did not need access to its copper network in order to 
compete. Firstly, this claim is not supported by the facts, as was demonstrated in the 
Contested Decision.7 On the contrary, access to ST's ULL would have allowed AOs to 
offer xDSL throughout the whole territory of Slovakia8 and to gradually invest in their own 
alternative network infrastructure.9 ST's copper network covers 85% of the households in 
Slovakia.10 The access to ST's ULL is the main channel to enable AOs to provide DSL 
services in that market.11 DSL is in turn the main technology in the retail mass market for 
broadband services offered from a fixed location because of its relatively high speed, 
reliability, suitability for innovative services (in particular compared to fixed wireless 
access, "FWA") and broad coverage (in particular compared to fibre and cable).12 As set 
out at Recital 1054 of the Contested Decision, according to the Progress Report on the 
Single European Electronic Communications Market 2009 "the wholesale DSL products 
remain of high importance, in order to allow new entrants to achieve a national coverage, 

                                                 
4  Annex A.5 to the Application, Contested Decision, recitals 37-46. 
5  Annex A.5 to the Application, Contested Decision, recitals 23 and 25, 279. 
6  See above footnote 5. 
7  Annex A.5 to the Application, Contested Decision, recitals 394-427. 
8  Annex A.5 to the Application, Contested Decision, recitals 1054-1066. 
9  Annex A.5 to the Application, Contested Decision, recitals 1067-1085. 
10  Annex A.5 to the Application, Contested Decision, recital 1063. For this reason Professor Cave's expertise does 

not really help ST: Professor Cave refers to a situation of "absence of a ubiquitous copper network", which is 
not the case here where ST's network covered 85% of the Slovakian households and had the potential to supply 
broadband services, after unbundling, and subject to possible technical limitations of the network affecting 
individual loops, to up to 75.7% of all households (see recital 56, table 5 of Annex A.5 to the Application, 
Contested Decision).  

11  Annex A.5 to the Application, Contested Decision, recitals 385-388. See also Progress Report on the Single 
European Electronic Communications Market 2007 (13th Report), Commission Staff Working Document, Part 
1, Doc ID 4243 (Annex B.8), p. 35. DSL is the predominant technology in Slovakia, but not in other Eastern 
European countries such as Latvia, Lithuania, Estonia, Malta, Bulgaria and Romania (see Europe's Digital 
Competitiveness Report 2010, page 46, Doc ID. 4173, Annex B.7). 

12  Annex A.5 to the Application, Contested Decision, recitals 382-384. See also Table 11 in Annex A.5 to the 
Application, Contested Decision.  
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or to enable a potential new market entry".13 Furthermore, as is clear from ST's internal 
documents, ST feared market entry by AOs through ULL and was determined to impede 
their market access through that channel.14  

9. The simple fact that alternative technologies such as cable or fibre are available in Slovakia 
does not mean, contrary to ST's argument, that access to ULL was not of great importance 
for AOs. Both facility-based competition and service-based competition are possible ways 
to enter the market. Each has different merits and characteristics and there is no consensus 
among experts that the former would be more valuable than the latter. Tellingly, ST feared 
both facility-based and service-based competition from AOs. For example, as regards 
service-based competition, the director of ST's Strategy and Regulatory Affairs Department 
advised in an internal email that "ST should maintain the principle of competition based on 
infrastructure (i.e. not allow competitors to share easily our network)"15. Otherwise, ST 
feared that it would lower the barriers to entry on the market and would not be able to use 
its "first mover advantage"16.  

10. In essence, ST's position implies that the Commission can only find that ST breached 
Article 102 TFEU if it is able to show with certainty that ST's behaviour made market entry 
by competitors completely impossible. However, this proposition has been rejected by the 
EU courts a number of times. Rather, it is sufficient for the purposes of Article 102 TFEU 
for the Commission to establish that the dominant undertaking's behaviour was likely or 
liable to distort competition,17 which does not mean that all competition on the market must 
have been impeded.18 To this end, sections 9 and 10 of the Contested Decision set out at 
length the potential effects that ST's conduct has had on the relevant market. Furthermore, 
Article 102 TFEU protects all the competition which is possible in a given market, in order 
to preserve the competitive structure of the market, and not only that portion of competition 
which is allowed by the dominant undertaking.19  

11. In the light of this case law, the fact that some AOs decided to invest in the deployment of 
their own fibre networks in Slovakia does not, in itself mean that ST has not breached 
Article 102 TFEU. This is especially so in the present case where fibre networks were 
developed in Slovakia only in densely populated areas. Fibre networks are not an 
alternative in other areas of the country.20 As ST itself acknowledged in a presentation 

                                                 
13  Decision, recitals 1054. The data provided by ST in Annex VIII, table 1, which cannot be verified by the 

Commission because neither the exact source nor the methodology is specified, even assuming their 
correctness and taken at face value do not contradict this finding: they indicate that in Central and Eastern 
European Member States DSL constituted 55.5% in 2005 and 46.5% in 2010 of the broadband connections. 

14  Annex A.5 to the Application, Contested Decision, recital 389: One of ST's "Main Principles of Work" on the 
RUO, established in an internal document for the Direction Committee, was "Keep life of OLO [other licensed 
operator] complicated; minimum requirement (minimum requests for ULL) solution." See also recitals 390 et 
seq. 

15  Annex A.5 to the Application, Contested Decision, recital 389.  
16  Annex A.5 to the Application, Contested Decision, recital 389. See also recitals 390 et seq. 
17  See case law cited in footnotes 1470 and 1471 of Annex A.5 to the Application, Contested Decision.  
18  See, for ex., Case T-201/04, Microsoft, EU:T:2007:289, para. 561-564. 
19  Case C-549/10 P, Tomra, EU:C:2012:221, para. 42. 
20  Annex A.5 to the Application, Contested Decision, recitals 1052-1058 and 1070-1073. In 2009 in Slovakia all 

fibre networks taken together covered about 20% of all households (see Annex A.5 to the Application, 
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from November 2009, while in densely populated areas fibre will need to replace DSL to a 
large extent, the copper based DSL services will still be important even in the future in 
suburban/satellite areas with lower density as well as in rural areas. 21  Given that the 
geographic market definition adopted in the Contested Decision (not contested by the 
Applicant) is national, fibre would in any event be insufficient as an alternative because it 
entails very high costs and therefore is in practice limited to densely populated areas and 
can be practiced by financially strong AOs. 

12. As regards FWA, it is not a full alternative to ULL because it does not allow AOs to offer 
certain services such as triple IPTV22 and Video on demand ("VoD)"; in addition, the 
quality of transmission can be negatively affected by weather conditions.23 In the EU, ULL 
represents 74.8% of the AOs' DSL lines, whereas bitstream represents only 15.4% (see 
Contested Decision, recital 386). In Slovakia, bitstream represents a similar figure (around 
8%).24  

13. As to wholesale bitstream access ("WBA"), it does not belong to the same relevant market 
for a number of reasons (Decision, Section 5.1.3.2.5): importantly, it does not allow AOs to 
influence most of the technical and quality parameters and thus to offer innovative or 
qualitatively better services.25 

14. Furthermore, and contrary to ST's arguments, it is more likely that low ULL uptake in 
Slovakia was the result of the effectiveness of ST's abusive behaviour, rather than alleged 
differences between Central and Eastern European ("CEE") countries and Western EU 
Member States.26 In Slovakia the first ULLs were unbundled only in December 2009,27 
despite the fact that AOs were interested in gaining access to ST's copper network from 
several years earlier.28 Furthermore, as set out above, the fact that among all potential AOS 
a few of them developed their own fibre networks does not prove that access to ST's copper 
network is irrelevant (as ST argues), but rather, is a consequence of normal market 
developments (ST also developed fibre network)29 and of the fact that AOs could not use 

                                                                                                                                                            
Contested Decision, recital 188): Orange's fibre network covers 15% and WiMax's fibre network covers 5% 
(see Annex A.5 to the Application, Contested Decision, recitals 199, 310 and 321).  

21  Annex A.5 to the Application, Contested Decision, recital 323; see also Doc ID 1907, page 14 (Annex B.6). 
The deployment by an AO of an own new network requires a long time and considerable investments (Annex 
A.5 to the Application, Contested Decision, recitals 334, 1105 and footnote 1565). 

22  Television over internet protocol. 
23  Annex A.5 to the Application, Contested Decision, recital 199.  
24  The Progress Report on the Single European Electronic Communications Market 2009 (15th Report) – 

Commission Staff Working Document, Part 1, chapter on Slovakia indicates that ST has 92.1% of the DSL 
lines and the fixed AOs have the remaining 7.9%. Given that 7.9% is composed of both ULL and bitstream, 
and given the negligeable presence of ULL in Slovakia, bitstream was approximately 8% in January 2010. 

25  Annex A.5 to the Application, Contested Decision, recitals 212, 218, 338 and 1053. 
26  Annex A.5 to the Application, Contested Decision, recital 1063. See also the Progress Report on the Single 

European Electronic Communications Market 2007 (13th Progress Report), Commission Staff Working 
Document, pages 29-30 (Doc ID 4243) (Annex B.8) and which demonstrate the existence and uptake of cable 
and fibre networks in Western Europe.  

27  Annex A.5 to the Application, Contested Decision, recitals 48, 300, 387 and 394.  
28  Annex A.5 to the Application, Contested Decision, recitals 394-427 and 1087-1096. 
29  Annex A.5 to the Application, Contested Decision, recitals 1095 and 1107. 
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ST's ULL to access the market. The fact that there was no access agreement between ST 
and AOs after the infringement period is irrelevant for the purposes of establishing that 
correctness of the Commission's conclusions in the Contested Decision for the period 2005 
to 2010. 

15. Consequently, as the Contested Decision concludes, by failing to comply with its 
obligation to grant AOs effective access to its copper network through ULLs, and imposing 
unfair prices ST distorted competition by denying AOs of a particularly important30 way to 
gain market access to the retail broadband market in Slovakia in breach of Article 102 
TFEU. As set out at recitals 1097-1108 of the Contested Decision, ULL access is 
particularly important in light of the ladder of investment theory. Through its conduct, ST 
took away from AOs the choice of whether and to what extent they would follow the ladder 
of investment as a pattern of market entry. This behaviour by ST is in violation of Article 
102 TFEU because it excludes the possibility for all market operators to have equal 
opportunities on the market and thereby to compete on the merits. 

2. FIRST PLEA: ALLEGED ERRORS OF LAW AND A MANIFEST ERROR OF ASSESSMENT IN 

FINDING THAT THE APPLICANT COMMITTED AN ABUSIVE REFUSAL TO SUPPLY 

16. By its first plea, the Applicant contests, essentially, the legal test that the Commission 
applied in the Contested Decision to find that the Applicant's conduct, consisting in 
offering access to its ULL to AOs on unacceptable and unfair terms and conditions, 
amounted to an abuse of dominant position in breach of Article 102 TFEU. It should be 
noted at the outset that the Applicant does not contest any of the factual findings31 in the 
Contested Decision regarding the practices that the Commission has found, taken as a 
whole, constitute a refusal to grant access to ST's ULL.  

17. The Commission submits that the legal test applied in the Contested Decision is fully in 
line with the case-law of the EU Courts and respectfully requests that this plea be 
dismissed as unfounded.  

2.1. The Commission's approach in this case is in line with the Case-law of the 

Courts of the EU and is justified in light of the facts of the case  

2.1.1. An overview of the case-law on refusal to supply 

18. The Applicant's position is premised on the assertion that the judgment of the Court of 
Justice ("ECJ") in Bronner32 sets out a universal test that must always be satisfied for a 
refusal by a dominant undertaking to deal or supply to constitute an abuse under Article 
102 TFEU (§26).33 On this basis, the Applicant considers that a dominant undertaking's 
refusal to supply a downstream competitor can only constitute an abuse of Article 102 
TFEU if the product or service in question is indispensable for the competitor to operate on 
the downstream market (the so-called "indispensability criterion"). A review of the Courts' 

                                                 
30  As set out at recital […] of Annex A.5 to the Application, Contested Decision, ULL access is particularly 

important in light of the ladder of investment theory. Through its conduct, ST took away from AOs the choice 
of whether and to what extent they would follow the ladder of investment as a pattern of market entry. 

31  Recitals 428-821 of Annex A.5 to the Application, Contested Decision. 
32  Case C-7/97 Oscar Bronner GmbH v Mediaprint ("Bronner") EU:C:1998:569. 
33  References to "§X" in this Defence are, save where otherwise stated, references to §X of the Application. 
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principal judgments in this area, however, demonstrates that this is not the case. Rather, the 
Courts of the EU carefully consider the specific facts underlying each case in order to 
ascertain whether a refusal by a dominant undertaking to supply a raw material, a product 
or access to its infrastructure, has the potential unjustifiably to foreclose competitors from 
the downstream market in breach of Article 102 TFEU.  

19. For example, in its ruling in Commercial Solvents,34 which concerned a refusal to continue 
supplying raw materials to a third party competitor on a downstream market, the ECJ found 
that "an undertaking which has a dominant position in the market in raw materials and 
which, with the object of reserving such raw material for manufacturing its own 
derivatives, refuses to supply a customer, which is itself a manufacturer of these 
derivatives, and therefore risks eliminating all competition on the part of this customer, is 
abusing its dominant position within the meaning of Article [102]"35.  

20. Similarly, in United Brands 36  an undertaking which held a dominant position in the 
production of bananas (‘UBC’) cut off supplies to a ripener/distributor when the latter, 
following a disagreement with the dominant undertaking, began promoting a rival 
producer’s bananas and taking less care in the ripening of UBC’s bananas. Notwithstanding 
the fact that alternative suppliers existed, 37  the ECJ considered such conduct to be 
incompatible with Article 82 EC "since the refusal to sell would limit markets to the 
prejudice of consumers and would amount to discrimination which might in the end 
eliminate a trading party from the relevant market."38 Furthermore, the Court found that 
although the fact that an undertaking is in a dominant position cannot deprive it of its right 
to protect its own commercial interests if they are attacked, and that such an undertaking 
must be entitled to take such reasonable steps as it deems appropriate to protect those 
interests, such behaviour cannot be accepted if its purpose is specifically to strengthen that 
dominant position and abuse it.39 

21. The ECJ took a similar line in Sot Lelos Kai.40 The case concerned a preliminary reference 
stemming from proceedings before a Greek national court between GSK AEVE, a 
pharmaceutical research and manufacturing company, and several distributers of medicinal 
products. The distributors complained that GSK AEVE was refusing to meet their orders 
on account of the fact that they were involved in parallel exports of those products to other 
Member States. Recalling its judgment in United Brands, and without concluding on 
whether the medicinal products were indispensable to the distributors' activities, the ECJ 
found that an undertaking occupying a dominant position on the relevant market for 
medicinal products which, in order to put a stop to parallel exports carried out by certain 

                                                 
34  Joined cases 6 and 7/73 Istituto Chemioterapico Italiano S.p.A. and Commercial Solvents Corporation v 

Commission ("Commercial Solvents") EU:C:1974:18. 
35  Ibid, paragraph 25. 
36  Case C-27/76 United Brands Company and United Brands Continentaal BV v Commission ("United Brands") 

EU:C:1978:22, paragraphs 182,183-190. 
37  It is clear from paragraph 173 of that judgment that the customer that suffered the refusal to supply eventually 

became the exclusive importer/distributer of the bananas of another supplier, the Standard Fruit Company. 
38  Case C-27/76 United Brands, paragraph 183. 
39  Case C-27/76 United Brands, paragraph 189. 
40  Joined cases C-468/06 and 478/06 Sot. Lélos kai Sia EE and Others v GlaxoSmithKline AEVE Farmakeftikon 

Proïonton ("Sot Lelos Kai"), EU:C:2008:504. 
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wholesalers from one Member State to other Member States, refuses to meet ordinary 
orders from those wholesalers, is abusing its dominant position.41 

22. In each of the above-mentioned cases the ECJ examined whether, on the facts of the case 
before it, the dominant undertaking's refusal to supply constituted an abuse under Article 
102 TFEU, without examining whether the relevant input was indispensable – within the 
meaning of Bronner – for third parties to compete on the downstream market. In 
Commercial Solvents the abuse lay in the undertakings' attempts to eliminate competitors 
from the market. Similarly, the ECJ's approach in Sot Lelos Kai is based on an attempt to 
control prices by limiting supplies to customers that engage in parallel trade across the EU. 
In United Brands the ECJ was mindful of the fact that long standing customers of the 
dominant undertaking have certain legitimate expectations that its supplies will not be 
discontinued, without any objective justification, provided that such customers abide by 
regular commercial practice and that their orders are in no way out of the ordinary.42  

23. In contrast, the Court considered it necessary to provide stronger safeguards for IP rights 
holders by setting out stricter conditions under which a refusal to grant access to an IP right 
may be considered abusive contrary to Article 102 TFEU. The reason for this lay in the 
substance of its IP rights, as the Court explained in the Volvo case.43 The right of IP right 
holder to prevent third parties from violating this right, constitutes the very subject-matter 
of his exclusive right.44 Thus, as a general rule, a dominant undertaking cannot be required 
to adopt a course of action that would deprive it of the very substance of its IP right. It is 
only in exceptional circumstances,45 that the dominant undertaking may be required to 
grant licence to the IP right in question. 46  In the subsequent Magill case,47  the Court 
considered a number of circumstances relevant to finding an abuse when assessing a 
refusal to license IP rights, amongst which the requirement that the input at issue must be 
an "indispensable raw material"48 for the competitors on the downstream market. 

24. In Bronner the Court was faced with a situation in which an undertaking, after having made 
great investments of its own resources in developing a nationwide newspaper home-
delivery scheme, was being asked to grant access to that scheme so as to improve a rival's 
ability to compete in the relevant market.49 The Court had to clarify the conditions under 
which it was appropriate, in those specific circumstances, to oblige the dominant 

                                                 
41  Ibid, paragraph 77. 
42  Case C-27/76 United Brands, para 182. 
43  Case C-238/87 AB Volvo v Erik Veng (UK) Ltd ("Volvo"), EU:C:1988:477. 
44  Ibid, para 8. 
45  Case C-238/87 Volvo, paragraph 9; Joined Cases C-241/91 P and C-242/91 P RTE and ITP v Commission 

("Magill") EU:C:1995:98, paragraph 50; Case C-418/01 IMS Health GmbH & Co. OHG v NDC Health GmbH 
& Co. KG.("IMS Health"), paragraph 35. 

46  The Commission would like to draw the Court's attention to §59 where the Applicant misrepresents the case-
law by claiming that, in general, an obligation to deal under Article 102 TFEU can be imposed only in 
exceptional circumstances. The Applicant contradicts itself by supporting this statement with reference to three 
cases all of which concern only refusal to license IP rights – Magill, IMS Health and Microsoft. 

47  Cited above at footnote 45; See also Case C-418/01 IMS Health. 
48  Joined Cases C-241/91 P and C-242/91 Magill, paragraphs 53-56. 
49  Case C-7/97 Bronner, paragraph 8. 
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undertaking to give access to its facility and to contract with a counterpart it did not 
necessarily chose.  

25. It is the Commission's submission that the specific facts that prompted the Court to set out 
the strict conditions in Bronner are not present in the case at hand and there is a distinct set 
of facts that the Commission was obliged to take into consideration when assessing the 
conformity of ST's behaviour with Article 102 TFEU. They relate to the existence of a 
regulatory obligation for ST to provide access to the ULL and the conditions under which 
ST developed and operated for a long period of time its copper network. Furthermore, the 
present case concerns a constructive, rather than outright refusal to supply. 

26. Based on the TUSR's decision, ST was obliged to provide access to its ULLs to AOs. This 
obligation is a pre-existing fact that is relevant to the case at hand. The issue in the case at 
hand is not, contrary to the situation in Bronner, whether under Article 102 TFEU the 
dominant undertaking should be obliged to give access to its infrastructure because, under 
certain conditions, refusing such access would constitute an abuse. The issue here is rather 
that there is a pre-existing obligation to grant access (and based on that, the service is 
offered on the market) and what needed to be assessed under Article 102 TFEU is whether, 
in those circumstances, ST's behaviour described in recitals 428-821 of the Contested 
Decision, is capable of having anticompetitive effects. Once the dominant undertaking is 
obliged to offer the service and the service is as a result offered on the market, then it has 
an obligation under Article 102 not to behave in a way that would distort competition.  

2.1.2. The facts of the case at hand that justify the Commission's approach in this 
case 

2.1.2.1. The regulatory obligation to provide access 

27. As indicated by the ECJ in Deutsche Telekom50 a relevant factor in the application of 
Article 102 TFEU to the conduct of an undertaking is the existence of legislation relating to 
the sector concerned. 51  According to the Court "legislation relating to the 
telecommunications sector defines the legal framework applicable to it and, in so doing, 
contributes to the determination of the competitive conditions under which an undertaking 
such as the appellant carries on its business in the relevant markets, it is […] a relevant 
factor in the application of Article [102 TFEU] to the conduct of that undertaking, whether 
for the purposes of defining the relevant markets, assessing the abusive nature of such 
conduct or setting the amount of the fines."52 Thus, when assessing the conformity of ST's 
conduct with Article 102 TFEU the Commission was obliged to take the existing EU and 
national regulatory framework into account. 

28. As set out above, in implementation of the EU regulatory framework for electronic 
communications53 and the Slovak Electronic Communication Act, the TUSR obliged ST by 

                                                 
50  Case C‑280/08 P Deutsche Telekom AG v European Commission ("Deutsche Telekom") EU:C:2010:603. 
51  Furthermore, at paragraph 67 of Joined cases C-468/06 and 478/06 Sot Lelos Kai the ECJ held that when 

assessing the compatibility with Art 102 TFEU of certain practice by a dominant undertaking, national 
regulation cannot be ignored.  

52  Ibid, paragraph 224. 
53  Regulation (EC) No 2887/2000 of the European Parliament and of the Council of 18 December 2000 on 

unbundled access to the local loop, (OJ L 336, 30.12.2000, p. 4), Directive 2002/19/EC of the European 
Parliament and of the Council of 7 March 2002 on access to, and interconnection of, electronic 
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its decision of 14 June 2005 to provide unbundled access to the local loop under fair and 
reasonable terms.54 

29. According to Recital 19 of Directive (EC) 2002/19 "mandating access to network 
infrastructure can be justified as a means of increasing competition, but national 
regulatory authorities need to balance the rights of an infrastructure owner to exploit its 
infrastructure for its own benefit, and the rights of other service providers to access 
facilities that are essential for the provision of competing services." Article 12(1) of 
Directive (EC) 2002/19 provides that "a national regulatory authority may (…) impose 
obligations on operators to meet reasonable requests for access to, and use of, specific 
network elements and associated facilities, inter alia in situations where the national 
regulatory authority considers that denial of access or unreasonable terms and conditions 
having a similar effect would hinder the emergence of a sustainable competitive market at 
the retail level, or would not be in the end-user's interest. Operators may be required inter 
alia: (a) to give third parties access to specified network elements and/or facilities, 
including unbundled access to the local loop; (…) (d) to provide specified services on a 
wholesale basis for resale by third parties."  

30. Under Section 21(1) of the Slovak Communications Act55 "in connection with access or 
interconnection the Authority is entitled to impose on the undertaking with significant 
market power the obligation to accept a reasoned and substantiated request for access, use 
of certain network elements and related facilities and for interconnection of networks in 
particular in cases where it considers that denial of access or disproportionate 
circumstances or terms would not lead to effective competition on the market for end-users 
or would not be in their interest." 

31. In accordance with recital 7 of Regulation (EC) No 2887/2000 regarding unbundled access 
to the local loop, "[u]nbundled access to the local loop allows new entrants to compete 
with notified operators (…). A reasonable request for unbundled access implies that the 
access is necessary for the provision of the services of the beneficiary, and that refusal of 
the request would prevent, restrict or distort competition in this sector". In that regard 
TUSR found that imposing an ex-ante obligation to supply on ST was necessary to ensure 
the development of effective competition in the downstream markets.56 

32. ST's obligation to supply resulted from a decision of TUSR which, in application of the 
relevant legislation, duly took into account inter alia its incentives and those of its 
competitors to invest and innovate, whilst ensuring that competition in the market was 

                                                                                                                                                            
communications networks and associated facilities (Access Directive), (OJ L 108, 24.04.2002, p. 7) and 
Directive 2009/140/EC of the European Parliament and of the Council of 25 November 2009, amending 
Directives 2002/21/EC on a common regulatory framework for electronic communications networks and 
services, 2002/19/EC on access to, and interconnection of, electronic communications networks and associated 
facilities, and 2002/20/EC on the authorisation of electronic communications networks and services (OJ L 337, 
18.12.2009, p. 37).  

54  Recital 372 of Annex A.5 to the Application Contested Decision. 
55  Act No. 610/2003 Coll., on electronic communications ("Slovak Communications Act") (Zákon č. 610/2003 

Z.z. o elektronických komunikáciách, v znení neskorších predpisov).  
56  Recital 374 of Annex A.5 to the Application, Contested Decision. 
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preserved.57 This balancing was performed by the regulator at the stage of imposing the 
obligation to supply on ST. 

33. The existence of a regulatory obligation for Slovak Telekom to provide access to its ULL 
clearly distinguishes the case at hand from the Bronner case where there was no such 
obligation. There is no case-law that may suggest that in the circumstances, such as those 
in the present case, where the input that is refused by the dominant undertaking is 
obligatory on the basis of national and EU legislation, the Bronner conditions should apply. 
On the contrary, the case-law clearly takes the opposite position: in its judgment in Van den 
Bergh Foods the General Court concluded that the Bronner judgment was not relevant in 
situations where the Commission's decision does not oblige the dominant undertaking "to 
transfer an asset or to conclude contracts with persons which it has not selected."58 As 
stated above (paragraph 2626), in the case at hand it is not Article 102 TFEU that obliges 
ST to provide such access but the national regulatory authority.  

34. The Applicant alleges, first, "that the Commission committed an error of law because the 
existence of an ex ante access regulatory obligation on the Applicant to grant ULL access 
has no necessary implications for the conditions under the ex post application of Article 
102 TFEU when a refusal to deal is abusive". The Applicant further submits that the 
Commission failed to distinguish between the roles of ex ante regulation and ex post 
competition law which pursue different objectives.59 

35. According to the jurisprudence cited above (paragraph 27), the existence of legislation 
which defines the legal framework applicable to a particular sector and contributes to the 
determination of the competitive conditions is a relevant factor in the application of Article 
102 TFEU to the conduct of a dominant undertaking for the purposes of assessing the 
abusive nature of such conduct. Contrary to the Applicant's claims,60 the Commission did 
not substitute its own assessment for that of the TUSR when applying Article 102 TFEU. 
The Commission did what it was required to do under the EU Courts' case law: it 
considered the existence of national and EU legislation and a regulatory obligation to 
provide access as a relevant factor in its assessment of the abusiveness of the refusal at 
issue.  

                                                 
57  Recital 373 of Annex A.5 to the Application, Contested Decision. In accordance with Article 8 of Directive 

(EC) 2002/21, the national regulatory authority shall ensure that "any access obligation takes appropriate 
account of the risk incurred by the investing undertakings and by permitting various cooperative arrangements 
between investors and parties seeking access to diversify the risk of investment, whilst ensuring that 
competition in the market and the principle of non-discrimination are preserved". In accordance with Article 
12 of Directive (EC) 2002/19, "When national regulatory authorities are considering whether to impose 
[those]] obligations referred, and in particular when assessing whether such obligations would be 
proportionate to the objectives set out in Article 8 of [the Framework Directive], they shall take account in 
particular of the following factors: (…) (c) the initial investment by the facility owner, bearing in mind the 
risks involved in making the investment; (d) the need to safeguard competition in the long term (…).”Section 
21(3) of the Slovak Communications Act (see footnote 55 above) further establishes the obligation for the 
NRA when imposing the obligation of access to: "take into account: (…) c) initial investment of owners of 
telecommunication facilities, bearing in mind the risks connected with such an investment; d) the need to 
safeguard competitive environment in the long term; e) protection of rights of investing undertakings and 
protection of intellectual property rights (…)." 

58  T-65/98 Van den Bergh Foods Ltd v Commission, EU:T:2003:281, paragraph 161, confirmed by the ECJ in 
case C-552/03 P Masterfoods v Unilever Bestfoods, EU:C:2007:605 paragraphs 113 and 137.  

59  §§56-57. 
60  §63.  
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36. Furthermore, the ECJ has found that the fact that national legislation relating to the 
telecommunications sector may have different objectives to those envisaged by EU 
competition policy "has no bearing on the issue whether legislation relating to the 
telecommunications sector may be taken into account for the purpose of the application of 
Article 82 EC to the conduct of a dominant undertaking. In particular, […] it does not in 
any way suggest that that legislation could be disregarded altogether in the application of 
Article 82 EC.61" Although the Applicant cites this paragraph of Deutsche Telekom, it fails 
to explain why, in the case at hand, this should lead to the Commission disregarding the 
existence of a regulatory obligation to provide access to the ULL when assessing the 
abusive character of the conduct at issue.  

37. Second, at §§64-66 the Applicant essentially repeats, under the guise of a complaint of lack 
of reasoning, points made earlier and which have already been answered in this defence. 
Nevertheless, the Commission responds as follows to the allegations made in this part of 
the Application: 

(a) The Commission allegedly engaged in no real analysis or reasoning in respect of the 
content of the obligation to provide access - the Commission submits that this 
allegation is manifestly unfounded. At recitals 36-49 the Contested Decision provides 
a detailed overview of the regulatory framework for unbundling access to the local 
loop in the Slovak Republic and explains, inter alia, the content of the regulatory 
obligations imposed on ST (see in particular recitals 45-46).  

(b) The Commission allegedly failed to show any evidence or give any reasons to 
support an argument that the TUSR balanced the Applicant's incentives in keeping its 
facilities for its own use against the incentives of those potentially seeking access to 
the local loop – as indicated above (paragraph 32) when imposing an obligation to 
supply TUSR is obliged by legislation to take account of (inter alia) "the initial 
investment" and "the need to safeguard competition in the long term."62 Furthermore, 
as stated above (paragraphs 27 and 35) the existing legislative and regulatory 
framework is a relevant factor in the application of Article 102 TFEU and the 
Commission must take it into account when making its assessment. The Commission 
is however not required, for the purposes of applying Article 102 TFEU, to reassess 
the work of the national authorities on substance and thus the Commission is not 
required to provide any evidence or reasons underlining such assessment under that 
provision.  

(c) The allegation that the Commission did not provide reasoning as to why the relevant 
regulatory obligation "provides sufficient basis for ignoring the Bronner conditions" 
– this allegation goes to the heart of the dispute between the Applicant and the 
Commission in this case. As discussed at paragraphs 18 to 26 above the Applicant 
seems to allege that the conditions for finding that a refusal to provide access to 
infrastructure is abusive, identified in Bronner, must be met in all cases of refusal to 
supply under any factual circumstances, no matter how different from those in the 
Bronner case. It is the Commission's submission that Bronner is not applicable in all 
types of cases concerning refusal to supply as evidenced by the case-law of the 

                                                 
61  Case C-280/08 P Deutsche Telekom, paragraph 227. 
62  See footnote 57 above.  
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Courts of the EU. The Commission has laid out the legal test it considers applicable 
in this case at recitals 355-371 of the Contested Decision, explaining why under the 
facts of the case at hand the Bronner conditions do not apply. 

(d) Concerning the allegation that the Commission was required to give particularly 
clear, compelling, and detailed reasons as to why the failure to grant access would 
eliminate all effective competition - first, the Commission recalls the settled case-law 
according to which "it should be borne in mind that the obligation laid down in the 
second paragraph of Article 296 TFEU to state adequate reasons is an essential 
procedural requirement that must be distinguished from the question whether the 
reasoning is well founded, which goes to the substantive legality of the measure at 
issue." 63  The reasoning as to why it is considered that ST's behaviour could 
potentially eliminate effective competition is contained in sub-section 9.3 of the 
Contested Decision and the Applicant's allegation for lack of reasoning is therefore 
manifestly unfounded. Second, the Commission notes that the Applicant does not 
raise any substantive plea contesting the findings in section 9 of the Contested 
Decision that ST's refusal to provide access to the ULLs was capable of having anti-
competitive effects and in particular, the finding that due to ST's conduct distorted 
competition by denying AOs an effective opportunity to compete with ST on the 
basis of ULL access.64  

2.1.2.2. The conditions under which ST developed and operated for a long period 
of time its copper infrastructure 

38. Another specificity of the case at hand derives from the conditions under which ST 
developed and operated for a long period of time its copper infrastructure. The ECJ has 
held in Post Danmark65 that when the existence of a dominant position has its origins in a 
former legal monopoly that fact has to be taken into account. The Applicant contests the 
relevance of this case-law. It is clear from this case-law, however, that the fact that a 
dominant position has its origins in a legal monopoly cannot be ignored when applying 
Article 102 TFEU. For that reason this was a factor which the Commission was entitled, if 
not even obliged, to take into account when applying Article 102 TFEU.  

39. It is undisputed that ST is the historic national telecommunications operator in the Slovak 
Republic, formerly 100% State owned undertaking. The telecommunications network at 
issue owned by ST was developed by the government under a monopolistic regime and ST 
has operated it for a long period of time in a market characterised by a legal monopoly. 
ST's incentives to invest in the development of the network could not be undermined to the 
extent that ST benefited from exclusive rights and was able to fund investment in its copper 
network for decades through monopoly rents from voice telephony and from State funds.66 

                                                 
63  C-40/12 P Gascogne Sack Deutschland GmbH v Commission, EU:C:2013:768, paragraph 46. See also 

C-521/09 P Elf Aquitaine SA v Commission, EU:C:2013:644, paragraph 146 and the case-law cited therein. 
64  Sub-section 9.3 of Annex A.5 to the Application, Contested Decision. 
65  Case C-209/10 Post Danmark A/S v Konkurrencerådet, EU:C:2012:172, para 23. In her recent opinion in Case 

C-23/14 Post Danmark II, EU:C:2015:343, Advocate General Kokott recalls that principle at paragraph 42. 
See, to that effect, also Case C-52/09 Konkurrensverket v TeliaSonera Sverige AB ("TeliaSonera"), paragraph 
109. 

66  Recital 373 of Annex A.5 to the Application, Contested Decision.  
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ST has not developed the copper network with its own efforts but relied on State funds and 
monopoly profits.  

40. At §§74-77 the Applicant alleges that the Commission manifestly failed to state reasons as 
to why "a former State monopoly might be relevant to the consideration of an abuse under 
Article 102 TFEU."67  The Commission submits that this allegation is unfounded. The 
Contested Decision68 explained that "the imposition of an obligation to give access or to 
supply may not have an impact on the incentives to invest and innovate where the market 
position of the dominant undertaking has been developed under the protection of special or 
exclusive rights or has been financed by state resources, as has happened in this case". The 
Applicant claims that this reasoning is "wholly inadequate in practically every material 
respect". While the Applicant phrases its complaint as an allegation of inadequate 
reasoning, it becomes clear from points (1) to (6) of §76 that what the Applicant considers 
the Commission should have done is to present more factual details as regards the 
development of ST's copper network. In the Commission's submission, these factual details 
are not of particular relevance for the findings in the Contested Decision. It is undisputed 
that ST was until 3 August 2000 a 100% State owned undertaking and before the 
liberalisation of the market it was a monopolist in the telecommunications markets in 
Slovakia.69 Thus it is clear that the copper network which ST owned at the moment of 
liberalisation of the market was largely developed using monopoly profits and state funds.  

2.1.2.3. The case at hand concerns a constructive refusal to supply  

41. A further difference in the facts of the case at hand and the facts of the Bronner case is that 
this case concerns a constructive refusal to supply whereas Bronner concerned an outright 
refusal. The concept of refusal covers a broad range of practices. It not only covers outright 
refusals to supply, but also various forms of constructive refusals to supply.70 For example, 
in its decision Deutsche Post the Commission found that "[t]he concept of refusal to supply 
covers not only outright refusal but also situations where dominant firms make supply 
subject to objectively unreasonable conditions. Such conditions may be a refusal to supply 
otherwise than on terms which the supplier, for objective reasons, knows to be 
unacceptable - a constructive refusal - or a refusal to supply other than on the basis of 
unfair conditions."71  

42. As opposed to an outright refusal to supply, under the constructive refusal to supply the 
dominant undertaking does offer the product or service to the requesting party, but only on 
the basis of conditions which are unreasonable, unfair or disadvantageous to that requesting 
party. In such cases, the Commission has to examine whether the conditions under which 
the product or service are offered are abusive contrary to Article 102 TFEU.  

                                                 
67  §74. 
68  Recital 373 of Annex A.5 to the Application, Contested Decision. 
69  The market in fixed voice market was formally liberalised in January 2003. See for the history of ST: 

https://www.telekom.sk/english/company/history/  
70  See, e.g. case Polaroid/SSI Europe, where an obligation imposed by a dominant supplier on its customers to 

indicate the geographical destination of the goods supplied and the final consumer may be considered a 
constructive refusal to supply. XIIth Competition Policy Report, 1983, http://bookshop.europa.eu/is-
bin/INTERSHOP.enfinity/WFS/EU-Bookshop-Site/en GB/-/EUR/ViewPublication-
Start?PublicationKey=CB3883823. 

71  COMP/C-1/36.915 Deutsche Post AG, paragraph 141. 
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43. In the present case, ST did publish a RUO on 12 August 2005 by which it made the 
possibility to contract the access at issue available to the AOs.72 The conditions of the RUO 
as well as the concrete terms and conditions which ST offered in the actual negotiations 
with the interested AOs, however, were found in the Contested Decision to be 
unacceptable.73 The Applicant does not contest this finding. The decision found that ST 
committed the following: 

 ST withheld from AOs the information on the network necessary for the unbundling 
of the local loop, not allowing AOs to prepare appropriate business plans; no network 
information was provided in the RUO, although the regulatory framework in place 
required ST to make public such information; as to the network information provided 
upon AOs' request, it was incomplete and against payment of a non-transparent fee.74 

 ST artificially reduced the scope of its unbundling obligation, by:  

(i) refusing to provide access to the lines over which no service was provided but 
which were covered by ST's network (“passive lines”), therefore reserving to 
itself potential customers; this restriction is contrary to ST's regulatory obligation 
which covered both active and passive lines, no exception being made;75 

(ii) refusing to provide shared access to the lines over which telephone social calling 
plans such as "ST Mini" (subsequently re-named "Doma Mini") were provided, 
with the consequence that ST reserved for itself these potential customers for 
DSL; moreover, "ST Mini" was part of the list of the so-called "conflicting 
services", to which ST could unilaterally and arbitrarily add other types of 
services, meaning that the lines dedicated to the provision of such services could 
be removed from the scope of ST's access obligation;76 

(iii) refusing to provide access to 75% of the lines covered by its unbundling 
obligation due to a safety spectrum management rule allegedly meant to prevent 
interferences and cross-talk problems likely to appear when several services are 
used in the same telephone line. As the Contested Decision considered, ST's rule 
as an abusive ex-ante safe harbour which is not based on any technical evidence.77 

 ST deterred AOs from unbundling by setting unfair terms and conditions in its RUO 
in that it: 

(i) rendered the collocation process78 unnecessarily burdensome and expensive and 
failed to provide upfront pricing information on collocation.79 

                                                 
72  Recital 47 of Annex A.5 to the Application, Contested Decision. 
73  Recitals 428 to 821 (and in particular 820) of Annex A.5 to the Application, Contested Decision.  
74  Recitals 435 et seq., 503 et seq., 682 et seq. of Annex A.5 to the Application, Contested Decision. 
75  Recital 563 et seq. of Annex A.5 to the Application, Contested Decision. 
76  Recital 570 et seq. of Annex A.5 to the Application, Contested Decision. 
77  Recital 633 et seq., 643 of Annex A.5 to the Application, Contested Decision. 
78  Collocation refers to the placement of the AOs' equipment at the level of the incumbent's Main Distribution 

Frame (MDF). 
79  Recital 652 et seq. of Annex A.5 to the Application, Contested Decision. 



 16 

(ii) rendered the “qualification” procedure,80 mandatory and subject to fees, which 
delayed the unbundling process and raised AOs’ costs;81  

(iii) applied disadvantageous forecasting82 terms and conditions such as the fact that 
ST established a penalty fee for failure to comply with the forecasted amounts.83 

(iv) applied unfair terms and conditions regarding repairs – for instance ST shifted its 
responsibility to AOs whenever ST considered, unilaterally, that the AOs did not 
cooperate with ST in repairs.84 

(v) ST required from the AOs as bank guarantee an amount that is disproportionately 
high compared to ST's risks and costs for providing access to the local loops.85 

44. The Court of Justice has clarified that it cannot be inferred from the Bronner judgment that 
the indispensability condition must necessarily also apply when assessing the abusive 
nature of conduct which consists in supplying services or selling goods on conditions 
which are disadvantageous or on which there might be no purchaser.86 This is also the 
situation in this case: ST’s conduct consisted in offering access to ULL subject to 
conditions that were unacceptable or unfair.  

45. The Applicant contests the applicability of the above cited case-law to the present case. In 
essence, it claims that "the Commission wrongly seeks to significantly expand the narrow 
ratio of TeliaSonera".87 According to the Applicant, this ratio is that "indispensability per 
the Bronner principles is not a requirement for all Article 102 TFEU "terms of trade" 
abuses".88 

46. Contrary to the Applicant's allegations, the EJC's findings at paragraph 55 of TeliaSonera 
is not strictly confined to margin squeeze cases. While it is undisputed that the questions 
referred for a preliminary ruling concerned margin squeeze, this does not necessarily lead 
to the conclusion that each statement the Court makes in that judgment should be 
interpreted so as to be limited strictly to that form of abuse. Indeed, at paragraph 55 the 
Court deliberately chose the phrase "conduct which consists in supplying services or selling 
goods on conditions which are disadvantageous or on which there might be no purchaser" 
which was clearly not limited to denoting margin squeeze. Had the Court intended to 
confine its statement to margin squeeze, it would have used the phrase "margin squeeze". 
The logic underlying the ECJ's reasoning in that case is transposable to the present case. 

47. Paragraphs 56 to 58 of that judgment, read either as a whole or in isolation, do not change 
the above interpretation of paragraph 55. At paragraph 56 the Court finds that the "conduct 

                                                 
80  "Qualification" refers to the process whereby ST ascertained whether a particular line was fit for unbundling. 
81  Recital 740 et seq. of Annex A.5 to the Application, Contested Decision. 
82  AOs have an obligation to submit forecasts of their intended requests for qualification of the local loop. 
83  Recital 719 et seq. of Annex A.5 to the Application, Contested Decision. 
84  Recital 777 et seq. of Annex A.5 to the Application, Contested Decision. 
85  Recital 800 et seq. of Annex A.5 to the Application, Contested Decision. 
86  TeliaSonera, paragraph 55. 
87  §37. 
88  Ibid.  
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which consists in supplying services or selling goods on conditions which are 
disadvantageous or on which there might be no purchaser" may, in itself, constitute an 
independent form of abuse. Again, this statement does not in any way suggest that such 
conduct is limited to margin squeeze. Paragraph 57 recalls that the Bronner judgment was 
limited to the facts put before the Court and should not be interpreted broadly as 
constituting a universal authority for the conditions to be satisfied when assessing the 
possible abusive character of a practice by a dominant undertaking. The Court explains at 
paragraph 58 that if Bronner were to be interpreted in such a broad way that would amount 
to a requirement that before any conduct of a dominant undertaking in relation to its terms 
of trade could be regarded as abusive the conditions identified in Bronner would have to be 
satisfied, and that would unduly reduce the effectiveness of Article 102 TFEU. 

48. The Applicant does accept that the TeliaSonera judgment is to be interpreted to mean that 
"some abuses relating to the terms of trade are not subject to the indispensability 
condition" (emphasis added).89 Even if it is assumed that the TeliaSonera judgment should 
be interpreted in such a limited way (quod non), the Commission submits that in a case like 
the present, where access to infrastructure is offered on conditions which are 
disadvantageous, unacceptable or unfair, amounting to a constructive refusal to supply, and 
in which there is a pre-existing regulatory obligation to provide that access, while the said 
infrastructure was built under a legal monopoly, the Bronner conditions do not apply in the 
sense of paragraph 55 of the TeliaSonera judgment. 

49. The Applicant claims that the Commission's position is "flatly at odds" with the 
Clearstream90 judgment on which, allegedly, the Commission seeks to rely, because in this 
judgment the General Court held that the Bronner conditions also apply to a constructive 
refusal to deal.91  

50. Firstly, the Commission's reference to the Clearstream judgment in the Contested Decision 
was made with the sole objective of illustrating that constructive refusals to supply have 
also been considered abusive by the EU Courts.92 At no point does the Contested Decision 
consider – either implicitly or explicitly – that the test used by the General Court in 
Clearstream is appropriate in the present case.93  

51. Secondly, the factual situation facing the General Court in Clearstream was very different 
to the situation in the present case and can be distinguished on exactly the same bases as 
the Bronner judgment. In Clearstream there was no obligation on the part of the dominant 
undertaking to supply the service at issue nor did the dominant undertaking develop its 
market position protected by a legal monopoly. As such, all of the reasoning set out above 
and in the Contested Decision94 regarding the distinction between the present case and the 

                                                 
89  §40. 
90  Case T-301/04 Clearstream Banking AG and Clearstream International SA v Commission ("Clearstream") 

EU:T:2009:317. 
91  §§44-47. 
92  See Recital 361 of Annex A.5 to the Application, Contested Decision and footnote 624 thereto.  
93  See Recitals 355 to 370 of Annex A.5 to the Application, Contested Decision. 
94  E.g. recital 370. 
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Bronner judgments, and the conclusions to be drawn from those distinctions apply equally 
with respect to the Clearstream judgment.  

52. At §§49-50 the Applicant alleges that the Commission's position would lead to the "bizarre 
result" that "for the more severe outright refusal the Commission would have had to 
discharge the stringent Bronner conditions, whereas it would not, according to it, have to 
do so for the constructive refusal". The Applicant fails to explain why a constructive 
refusal is a less severe form of refusal. It is not necessarily a "less severe" form of abuse 
than an outright refusal to supply: whereas an outright refusal to supply implies an explicit 
refusal, Article 102 TFEU may also be violated when supply is made subject to unfair 
conditions or unreasonably delayed and especially so when there is a pre-existing 
obligation to grant access. The Commission considers that, given in particular ST's ex-ante 
regulatory obligation to provide access and its anticompetitive character, such a refusal to 
supply is not a "less severe" form of abuse then an outright refusal to supply95.  

53. Contrary to the Applicant's arguments at §51 of the Application, the Commission's 
approach in the case at hand in no way leads to incoherent and undesirable outcomes in 
terms of competition policy. The Commission was correct to find that in the circumstances 
of the case at hand where access to infrastructure is offered on conditions which are 
disadvantageous, unacceptable or unfair and in which there is a pre-existing regulatory 
obligation to provide that access, while the said infrastructure was built under a legal 
monopoly, the Bronner conditions should not apply and fails to see how this approach, 
when applied consistently, could lead to incoherent and undesirable outcomes in terms of 
competition policy.  

2.2. The Applicant's arguments concerning the question whether access to ST's ULL 

is indispensable  

54. At §§ 78-92 the Applicant aims at showing that access to ST's ULLs was not indispensable 
and thus the Commission failed to meet the Bronner criteria. The Commission submits that 
this whole part of the Application misses the point. In was never the Commission's position 
that under the factual circumstances of the present case the Bronner criteria should apply 
and in particular, the indispensability criteria. This is the reason why the Commission has 
not assessed the indispensability of the input at issue. Attempting to show that the 
Commission did not assess or find that the input was indispensable thus does not assist the 
Applicant's case.  

55. Departing from the incorrect premise that the Bronner criteria are applicable in the case at 
hand, the Applicant claims that whether or not efficient ULL-based wholesale access to 
xDSL was important for the AOs in Slovakia is an "incorrect and irrelevant question."96 
The Commission disagrees. The fact that such access is important for the development of 
effective competition on the retail broadband services market is highly relevant for the 
assessment of the conformity of ST's behaviour with Article 102 TFEU.  

56. As mentioned in the Contested Decision,97 ST's behaviour was likely to prevent AOs from 
relying on ULL to enter the Slovak retail mass-market for broadband services from a fixed 

                                                 
95  Recital 367 of Annex A.5 to the Application, Contested Decision.  
96  §84. 
97  Recital 1049. 
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location. ULL is an important input in order to offer DSL services, which in turn is a key 
part of the services in the relevant market. 98  ST's behaviour was likely therefore to 
foreclose AOs from the key xDSL segment of the retail broadband market. By doing so, ST 
artificially put AOs at a disadvantage vis-à-vis ST and prevented AOs from having equal 
opportunities and from effectively competing on the merits on the retail broadband services 
market concerned by offering a service that was comparable to that of ST. ST's behaviour 
artificially raised barriers to entry by making it more difficult or impossible for AOs to 
enter the retail mass-market for broadband services. 

57. The relevant retail product market comprises all the mass market fixed broadband services, 
whether provided through xDSL or any other fixed access technology (fibre-, cable- or 
FWA-based). However, xDSL is very important for the provision of competitive retail 
broadband products, as demonstrated in the Contested Decision at section 7.3 "The 
importance for AOs of an efficient ULL-based wholesale access to xDSL". ST's copper 
network cannot be replicated in its entirety by AOs wishing to provide broadband services 
in Slovakia.  

58. The various fixed broadband technologies differ as regards a number of parameters that are 
important for the competitiveness of operators. Because of its relatively high speed, 
reliability and suitability for innovative services, in particular compared to FWA, and its 
relatively broad coverage, in particular compared to fibre and cable TV, xDSL is a key 
broadband technology for addressing mass market customers99. Providing xDSL services 
on the basis of ST's network is the only viable solution to compete with ST on a large scale 
on the retail mass market for broadband services offered at a fixed location. Further, the 
wholesale xDSL access provides the least costly means of offering broadband services to 
mass market customers throughout the Slovak territory, since all other comparable 
technologies require significant investment and time for roll-out of the network.100 

59. As mentioned at recital 188 of the Contested Decision, at the beginning of 2009, all fibre 
networks taken together covered around 20% of all households.101 This is very limited 
compared to the coverage of ST's ULL network which covers 75.7% of all households 
throughout the period covered by this decision.102 As regards cable, as mentioned in recital 
191, UPC has the largest cable network in the Slovak Republic, which however covers 
densely populated areas only. In 2008 UPC covered with broadband almost 395 000 
households103 and in August 2010 399 000 households, that is to say 24% of all households 
in the Slovak Republic.104 However, as clarified at recital 194, none of the AOs has an 
interest in using wholesale access to cable networks to reach its customers as these 
networks only provide a limited coverage to households in densely populated areas. As to 
Fixed Wireless Access (FWA), limitations of this technology do not allow to provide the 
same range of products as via ULL; for instance IPTV or VoD services cannot be supplied 

                                                 
98  See above paragraph 9. 
99  Recital 382 of Annex A.5 to the Application, Contested Decision. 
100  See in this respect recitals 334, 1105 and footnote 1565 of the Contested Decision. 
101  OECD Broadband Portal, FTTH/B coverage (up to 2009), doc ID3356, Annex B.1.  
102  See section 4.6 of Annex A.5 to the Application, Contested Decision on network coverage.  
103  Annex to the Third Issues Paper, Doc ID2405, paragraph 28, Annex B.2. 
104  Issues Paper, Doc ID0953, paragraph 34, Annex B.3. 
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over these networks whereas they can be provided over a copper, fibre or cable local access 
networks. In addition, the transmission quality of FWA may be affected by visibility and 
weather conditions, these networks require higher installation costs for the users and 
involve higher network operating costs for the operators. Furthermore, FWA networks are 
usually operated by small operators, apart from WiMax, with insignificant national 
presence, some covering only a few streets of a town or selected parts of a specific 
region.105  

60. As provided in recitals 225 and 226 of the Contested Decision, up to now no AO has been 
able to replicate the local copper access network of ST, which reaches  of all 
households and has  ULL service coverage (see recital 56, table 5 of the decision), 
totally in terms of geographic coverage or a least to a sufficient extent in all areas where ST 
offers broadband services. Experience with the building of parallel local access networks in 
the Slovak Republic shows that only networks covering a very limited part of the 
households could be rolled out. A few examples can indicate this. Orange which has rolled 
out its own fibre local access network in the Slovak Republic explained that it built this 
network in some of the densely populated areas where a reasonable payback of the 
investment could be expected from the viewpoint of a strategic investor (in a period of up 
to around 20 years), whereas Orange also informed that from an investor's point of view 
most of such investment would never have been realised, that is to say a network which has 
roughly a 15% population coverage.106 Moreover, it pointed out that its own fibre local 
access network covers only dense areas, but not areas with remote houses. For other 
geographic areas in the Slovak Republic Orange considers that under the prevailing 
conditions no further roll out of its network can be expected because of the low prospects 
of getting a return. Orange underlined that for the areas outside its fibre network the xDSL 
infrastructure of ST is essential as it cannot be replicated. Slovanet also indicated that even 
for an operator which had the business plan to offer a full portfolio of broadband services 
to business and residential customers, access to ST's wholesale inputs was a prerequisite to 
generate the capital needed for the gradual construction of its own network, which even 
continued to exist after it had acquired WiMax Slovensko s.r.o., which covers 250 000 
households, in 2011 through which it obtained a nationwide licence authorising Slovanet to 
implement FWA in the 3.5 GHz frequency. 

61. As regards WBA 107  to ST's copper network, recitals 212, 218, 388 and 1053 of the 
Contested Decision clarify that, this access does not give an AO the possibility to influence 
most of the technical and quality parameters, to innovate and to supply services other and 
more innovative than those supplied by ST to its retail customers (for example high speed 
Internet, voice, VoD) while wholesale access to ULL does. For that reason the Commission 
submits that WBA does not allow the AOs to compete as efficiently as ST and to provide a 
comparable service to that of ST.  

                                                 
105  Recital 119 of Annex A.5 to the Application, Contested Decision. 
106  See recital 199 of the Contested Decision - according to its own reply to the request for information, Wimax 

has a coverage of 250,000 households at the beginning of 2009; however, it has to be noted that its market 
share in the overall broadband market remains well below 5%.  

107  WBA or bitstream access is a wholesale product providing data transmission capacity over the incumbent 
operator's network to AOs allowing the transmission of data between a national (in the case of IP-bitstream) or 
regional (in the case of ATM/Ethernet bitstream) traffic hand-over point accessible to an AO and an end-user 
connected to the incumbents local access network (recital 210 of Annex A.5 to the Application, Contested 
Decision). 
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62. At § 87 the Applicant claims that "the vast majority of broadband accesses are based on 
technologies other than the Applicant's copper network" and provides data to support that 
statement. The Commission disputes the correctness of this data.  

63. First, xDSL services did not represent only  of broadband access in Slovakia in 2010. 
ST does not indicate the source of this figure and the same goes for the  based 
on ST's DSL lines for Bratislava and Kosice (par. 673 in reply to the SO does not contain 
any reference at all in this regard). Contrary to ST's figures, recital 379 of the Contested 
Decision shows that xDSL in Slovakia has been significant, representing between 46% and 
56% of all fixed broadband connections during the infringement period. Moreover, these 
relatively lower figures in comparison with the xDSL share at EU level (around 78% - see 
recital 378) out of all broadband connections can be explained, inter alia, by ST's refusal to 
supply. Indeed, as shown in the decision, AOs have been forced by ST's behaviour to 
develop alternative networks such as fibre (see recitals 1089 to 1091). In addition, a very 
high share of the existing xDSL connections belong to ST – between 79.8% in 2005 and 
90.5% in 2010 (see recitals 387 and 1116) and not to AOs. This is in contrast with the 
situation in other EU countries, where the share of new entrants in the DSL segment of the 
retail market has been much higher and growing and the share of the incumbents is much 
lower and decreasing (recital 1117-1123). In other Member States, such as France, "about 
30% of the DSL retail services are sold by LLU unbundlers" (recital 387). 

64. Second, the fact that around half of the broadband connections in Slovakia are based on 
technologies other than ST's copper network (  between 2005 and 2010), does 
not necessarily show that there is a very strong facilities-based competition in Slovakia. For 
instance, ST was the most important operator rolling out fibre in Slovakia (recital 1095), so 
an important number of broadband connections in Slovakia are also based on ST's fibre.  

65. The fact that infrastructure-base competition is rather limited in Slovakia is also shown by 
the EC Implementation Reports, chapters on Slovakia (recital 1071). For instance, the 
Progress report of 2007 indicates that "the broadband market show signs of inter-platform 
competition (….) however the fixed market has remained in the hands of the incumbent (…) 
the biggest mobile operator has made significant investments in the deployment of a new 
NGN network (FTTH)". The Progress report of 2008 only notes "certain increasing signs of 
interplatform competition" and the 2009 report concludes that "competition in broadband 
based on infrastructure shows further progress, however, the DSL segment of the market 
remains in the hands of the incumbent". This report of 2009 also adds that " The largest 
fixed alternative players, mainly due to difficulties in competing via use of the incument's 
wholesale DSL products, are gradually moving away from the third party infrastructure to 
development of their own networks. Such network deployment is however slow and limited 
in scale. The wholesale DSL products remain of high importance, in order to allow new 
entrants to achieve a national coverage, or to enable a potential new market entry". 

66. For the above reasons, the Commission respectfully submits that the Applicant's first plea 
should be rejected.  

2.3. Inadmissibility of Annex A.9  

67. The first plea of the Application includes numerous references to Annex A.9 which is 
identified as an “Opinion”. The Application offers no explanation of the intended status or 
function of this Opinion, but it follows from its designation as “Opinion” and the nature of 
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the references made to it that it is intended to supplement the legal arguments made in the 
Application itself.  

68. First, the Commission recalls that "each application is required to state the subject-matter 
of the proceedings and a summary of the pleas in law on which the application is based. 
According to consistent case-law it is necessary, for an action to be admissible, that the 
basic matters of law and fact relied on be indicated, at least in summary form, coherently 
and intelligibly in the application itself. Whilst the body of the application may be 
supported and supplemented on specific points by references to extracts from documents 
annexed thereto, a general reference to other documents, even those annexed to the 
application, cannot make up for the absence of the essential arguments in law which, in 
accordance with the abovementioned provisions, must appear in the application"108. Thus, 
the Applicant cannot rely on any arguments in law raised by the Opinion which are not 
present in the Application.  

69. Second, the EU Courts' consistent case-law is that annexes have a “purely evidential 
function”109. The Commission submits that the “purely evidential function” of annexes is 
inimical to the use of an annex to advance or elaborate on propositions of EU law. The 
essence of “evidence” is that it pertains to issues of fact or (in the case of expert evidence) 
opinion,110 not law, the latter being a matter within the Court’s own expertise, on which 
therefore no “evidence” is necessary or permissible. In this respect, the Court of Justice has 
recognised that the Court follows the maxim iura novit curia as regards EU law and, 
consistent with generally recognised principles of international law, the only law which is 
treated as a matter of fact is “foreign” law, such as national law, on which therefore 
evidence may be adduced through annexes.111 

70. For the above reasons, the Commission respectfully requests that Annex A.9 be declared 
inadmissible.  

3. SECOND AND THIRD PLEAS (MARGIN SQUEEZE) 

71. In its second and third pleas, the Applicant challenges the Commission's margin squeeze 
assessment, contained at Section 8 of the Contested Decision. Before addressing each of 
the specific arguments raised by the Applicant, the following paragraphs provide an 
overview of the administrative proceedings and approach adopted by the Commission in its 
margin squeeze assessment.  

                                                 
108  Microsoft, cited at footnote 18 above, paragraph 94 and the case-law cited therein. 
109  Case T-231/99 Colin Joynson v Commission, EU:T:2002:84, paragraph 154. 
110  See, for example, Phipson on Evidence, 18th Ed. (2013), §1-10, which defines “evidence” as “that which may 

be placed before the court in order that it may decide the issues of fact”. 
111  See, C-263/09 P Edwin Co. Ltd v Office for Harmonisation in the Internal Market OHIM EU:C:2011:452, 

paragraph 53 and the Opinion of Advocate General Kokott, EU:C:2011:30. See also Phipson on Evidence, 18 th 
Ed. (2013), §1-01, “Except foreign law, which is treated as fact for the purposes of proof, the law of evidence 
has no direct concern with the ascertainment of the relevant principles of law and their application to the facts.”  
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76. For the purposes of measuring the Applicant's profitability, in both the SO 118  and the 
Contested Decision,119 the Commission adopted a period-by-period approach. The period-
by-period approach consists of determining profits or losses incurred during specific 
periods – in the present case, periods of one year.120  

77. The Commission also looked at the costs incurred across a mix of the Applicant's 
downstream services. This approach is based on the principle that competitors must be able 
profitably to replicate the Applicant's portfolio of services. In the SO, the Commission 
aggregated the costs across the entirety of the Applicant's retail DSL broadband portfolio as 
it evolved over time.121 This included: (i) the Applicant's access and connectivity services 
(which were only available with a fixed telephone line) and (ii) the VRI (high speed 
internet) service available as from 2006. In the Contested Decision, following comments 
from the Applicant, the Commission also assessed revenues and costs of standalone DSL 
Access.122 In order to verify its findings, the Commission also assessed in the SO whether 
its conclusions would change if voice telephony services and/or multi-play products were 
included in the calculation.123 The Commission conducted the same verification in the 
Contested Decision.124 

78. On this basis, in the SO the Commission preliminarily found that an equally efficient 
competitor using the Applicant's ULL product would face significant negative margins if it 
tried to replicate the Applicant's retail portfolio in the years 2005 to 2010. These findings 
remained unchanged regardless of the product portfolio mix that was used. 125  The 
Commission preliminarily concluded, therefore, that the Applicant had abused its dominant 
position by virtue of its pricing practices related to ULL access from 12 August 2005 until 
the date of the SO (8 May 2012).126 

79. In its Reply to the SO, the Applicant: (i) criticised the Commission's use of the unadjusted 
UCN data based on FAC; and (ii) considered that the period-by-period approach should be 
complemented by a multi-period approach.127 

80. With respect to the UCN data, in the Reply to the SO the Applicant submitted its own 
margin squeeze calculations. These calculations still used the underlying UCN data that 
had formed the basis of the Commission's calculations. However, the Applicant (using the 
method applied in the  Report)128 had adjusted the data so as to: (i) revalue assets 

                                                 
118  Annex A.1 to the Application, Statement of Objections paragraphs 1003 to 1012, pages 273 to 274. 
119  Annex A.5 to the Application, Contested Decision, Recitals 843 to 859, pages 1820 to 1823. 
120  One year periods were also used for the Commission's period-by-period analysis in Case COMP/38.784 – 

Wanadoo Espana vs Telefónica. 
121  Annex A.1 to the Application, Statement of Objections, paragraph 1085, page 290. 
122  Annex A.5 to the Application, Contested Decision, Recitals 837 and 838, pages 1819. 
123  Annex A.1 to the Application, Statement of Objections, paragraphs 1204 to 1222, pages 322 to 325. 
124  Annex A.5 to the Application, Contested Decision, Recitals 999 to 1006, pages 1848 to 1849. 
125  Annex A.1 to the Application, Statement of Objections, paragraphs 1203 and 1222, pages 322 to 325. 
126  Annex A.1 to the Application, Statement of Objections, paragraph 1546, page 420. 
127  Annex A.2 to the Application, Reply to the SO, inter alia, paragraphs1281 and 1284, pages 947 to 949. 
128  Application, paragraph 102; and Annex A.5 to the Application, Contested Decision, Recital 881, page 1827. 



 25 

on a Current Cost Accounting ("CCA") basis (i.e. the cost of replacing or acquiring 
equivalent assets at current prices) rather than FAC; (ii) remove costs incurred by the 
Applicant due to existing excess capacity and inefficiencies in its network (so-called 
"optimisation adjustments"); and (iii) revise the Applicant's Operating expenditures 
("OpEx") so that they reflected the "OpEx incurred by the most efficient 
telecommunications operators in Europe" rather than the Applicant's own OpEx. 129 
Following these adjustments to the original UCN data, the Applicant concluded in the 
Reply to the SO that, on a period-by-period basis, a positive margin existed for all years 
from 2005 to 2010, with the exception of 2008, for which the margin was negative.130 

81. In addition, the Applicant submitted that the period-by-period approach should be 
complemented by the multi-period approach, whereby the total margin is assessed over a 
number of years. If one were to do this, then, according to the Applicant, the overall, 
cumulated margin for the period 2005 to 2010 was positive, and the Commission ought not 
to find a margin squeeze even for 2008.131 The Applicant justified its recourse to the multi-
period approach on the basis that "[i]n this industry, operators do not make investment 
decisions on the basis of a single year's cash-flows; they consider instead their ability to 
earn a reasonable return over a longer period. ST believes that the period-by-period 
analysis must (a) be based on appropriately derived cost estimates that properly reflect the 
significant investments that telecommunications operators make in the early period of 
broadband launches, and/or (b) be complemented by a multi-period analysis, whereby the 
total margin is assessed over a number of years."132 

82. In the Contested Decision, despite voicing concerns that the adjustments could potentially 
undervalue the Applicant's costs (i.e. the figures would be favourable to the Applicant), the 
Commission accepted the Applicant's CCA adjustments, on the basis that the Commission 
did not possess cost data better reflecting the Applicant's incremental broadband costs.133 
The Commission rejected, however, the Applicant's proposed optimisation adjustments 
relating to the Applicant's network assets and the OpEx adjustments.134 The reasons why 
the Commission rejected these adjustments is discussed in detail in paragraphs 102 to 117 
below. For present purposes, it is sufficient to note that the optimisation adjustments were 
rejected because, inclusion of such adjustments would have reflected the costs of a 
hypothetical competitor that was operating an "optimum" network – that is, a much more 
efficient network than the Applicant, which did not have any unused capacity – with the 
OpEx of a highly efficient telecommunications operator. Calculating the LRAIC on this 
basis, therefore, would have resulted in the Commission assessing whether a "more 
efficient" competitor could have survived on the downstream market, rather than assessing 
– in accordance with the EU Courts' case law – whether "an as efficient" competitor could 
have remained on the market on a lasting basis. 

                                                 
129  Annex A.11 to the Application,  Report, page 2202. 
130  Annex A.2 to the Application, Reply to the SO, paragraph1387 and Table 65, page 990. 
131  Annex A.2 to the Application, Reply to the SO, paragraphs 1388and1389, and Table 65, pages 990-991. 
132  Annex A.2 to the Application, Reply to the Statement of Objections, paragraph 1281, page 947. 
133  Annex A.5 to the Application, Contested Decision, Recitals 885 to (and in particular) 894, pages 1828 to 1830. 
134  Annex A.5 to the Application, Contested Decision, Recitals 895 to 920, pages 1830 to 1834. 
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83. On this basis, and using the period-by-period approach, the Commission found in the 
Contested Decision that an alternative operator seeking to replicate the Applicant 
downstream broadband services would face negative margins for the period from 2006 to 
2010. In respect of the four month period from 12 August 2005 (i.e. when ULL became 
available to alternative operators) to 31 December 2005, a small positive margin did exist. 
The existence of a positive margin for the last four months of 2005 did not disprove the 
existence of a margin squeeze, however, because such margins for such a short period of 
time would not permit market entry on a lasting basis. This conclusion is in line with the 
Applicant's own position as set out in the Reply to the SO (see paragraph 81 above).135 
Furthermore, the Commission found that its conclusions remained unaltered even if voice 
and multi-play services were included in the downstream product portfolio.136  

84. As such, the Commission concluded that the Applicant had abused its dominant position 
from 12 August 2005 until at least 31 December 2010, by engaging in pricing practices that 
would not permit AOs to trade profitably on the retail market on a lasting basis.137 

85. In line with the Applicant's request in the Reply to the SO, the Commission also 
complemented its period-by-period analysis by conducting a multi-period assessment 
across the entire infringement period and from 2005 to 2008, which is the same period that 
the Applicant considered in its calculations. The total cumulated profits were negative - 
regardless of the period on which the calculation was based.138 The multi-period analysis 
proposed by the Applicant did not, therefore, alter the Commission's conclusions based on 
the period-by-period approach. 

3.2. SECOND PLEA: The Commission respected the Applicant's rights of defence in 

respect of the margin squeeze assessment 

86. In its second plea, the Applicant essentially raises two principal arguments: the 
Commission breached the Applicant's rights of defence by: (i) not communicating – after 
the Reply to the SO but prior to adoption of the Contested Decision – the detailed 
methodology that the Commission used for conducting its margin squeeze assessment; and 
(ii) the Commission extended the period of abuse set out in the SO by relying upon the 
multi-period approach, without giving the Applicant an opportunity to be heard on the use 
of the multi-period approach. 

3.2.1. Second Plea, Limb One (§§98 to 113): The Commission fully respected the 
Applicant's rights of defence concerning the margin squeeze calculation 

87. In the first limb of its second plea, the Applicant argues, in essence, that it should have 
been given a further opportunity to comment on the extent to which the Commission 
intended to take account of the information that it submitted in the Reply to the SO and in 
subsequent submissions, before the Commission adopted the Contested Decision. 

                                                 
135  Annex A.5 to the Application, Contested Decision, Recital 998, page 1848. The Applicant maintains the same 

position in paragraphs 8, 13 and 114 of the Application. 
136  Annex A.5 to the Application, Contested Decision, Recitals 999 to 1011, pages 1848 to 1850. 
137  Annex A.5 to the Application, Contested Decision, Recitals 1012 and 1023, pages 1850 and 1851. 
138  Annex A.5 to the Application, Contested Decision, Recitals 1013 to 1015, page 1850. 
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88. It is settled case law that the SO, while essential for the application of the principle of 
respect for the rights of the defence, is a procedural and preparatory document that is 
subject to amendments being made by the Commission in its further assessment on the 
basis of the observations submitted to it and subsequent findings of fact. Indeed, the 
Commission must take into account the factors emerging from the whole of the 
administrative procedure, in particular the addressee's reply to the SO, in order either to 
abandon the objections set out in the SO that have been shown to be unfounded or to 
amend and supplement its arguments, both in fact and in law, in support of the objections 
which it maintains. It follows that the Commission is not obliged to maintain the factual or 
legal assessments set forth in the SO. On the contrary, it must give as reasons for its 
ultimate decision its final assessments based on the situation existing at the time the formal 
proceedings are closed and is not obliged to explain any differences with respect to its 
provisional assessments set out in the SO.139 

89. Consequently, although the Applicant has the right to be heard on all the matters of fact 
and of law which form the basis for the decision-making act, such right does not extend to 
the final position which the Commission intends to adopt in its decision. 140  Rather, a 
further right to be heard, following submission of a reply to an SO would arise in 
circumstances where the Commission intends to raise a competition problem in the final 
decision that either had not been mentioned in the SO or which had been inadequately 
formulated. 141 It is only in the case that the conclusions in the final decision do not 
correspond to the preliminary objections that the final decision can be annulled for failing 
to respect the rights of the defence.142  

90. It is clear from paragraphs 72 to 85 above that: (i) the Applicant was given an opportunity 
to respond to the objections raised in the SO; (ii) the Applicant made full use of that 
opportunity; and (iii) the Commission took into account the submissions made in the Reply 
to the SO. Contrary to the Applicant's claim, the Commission did not raise any new 
objections in the Contested Decision that would have required the Applicant to have a 
further opportunity to be heard in respect of the margin squeeze assessment.  

91. In both the SO and the Contested Decision, the Commission raised the same objections in 
respect of: (i) the nature of the Applicant's conduct, which the Commission considered 
constituted a margin squeeze in breach of Article 102 TFEU; and (ii) the date on which the 
infringement began (i.e. 12 August 2005), with the infringement period in the Contested 
Decision ultimately being shorter than in the SO (see paragraphs 78 and 84 above). These 
conclusions were based on (iii) an approximation of the Applicant's LRAIC; as (iv) 
calculated on a period-by-period approach.  

                                                 
139  Case C-413/06 P Bertelsmann and Sony Corporation of America v Impala, EU:C:2008:392, paragraphs 63-65; 

Case C-440/07 P Commission v Schneider Electric EU:C:2009:459, paragraph 163-165; and Case T-175/12 
Deutsche Börse v Commission EU:T:2015:148, paragraph 250-251. 

140  Case T-15/02 BASF v Commission, EU:T:2006:74, paragraph 94; Case T-392/09 1. garantovaná a.s. v 
Commission, EU:T:2012:674, paragraph 74. 

141  Case C-440/07 P Commission v Schneider Electric, paragraph 165; and Case T-175/12 Deutsche Börse v 
Commission, paragraph 252. 

142  Case C-448/11 P SNIA SpA v Commission EU:C:2013:801, paragraphs 41 to 44; Case C-100/80 Musique 
Diffusion française v Commission, EU:C:1983:158, paragraph 14. 
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92. The developments in the Commission's margin squeeze assessment between the SO and the 
Contested Decision were made to take account of the data and arguments that the Applicant 
itself had provided in the Reply to the SO and in its subsequent submissions. The 
underlying basis for the margin squeeze calculations remained the UCN reports for both 
the SO and the Contested Decision. The Contested Decision, however, took into account 
the adjustments stemming from the  Report – submitted by and relied upon by the 
Applicant in the Reply to the SO – that the Commission considered appropriate for the 
purposes of the margin squeeze assessment. Therefore, the criticisms of the optimisation 
and OpEx adjustments in the Contested Decision constitute only a refutation of the 
calculations put forward by the Applicant and not new evidence to substantiate the 
Commission's conclusions. As such, the Commission did not infringe the Applicant's rights 
of defence.143  

93. Furthermore, it is worth noting that prior to the adoption of the SO, and notwithstanding 
requests from the Commission, the Applicant had refused to recalculate its profitability 
figures according to the LRAIC methodology.144 It was only in the Reply to the SO and 
subsequent submissions that the Applicant communicated its LRAIC calculation to the 
Commission. The Commission, therefore, was not able to express its views regarding the 
adjustments proposed by the Applicant at the SO stage. 

94. Consequently, the Applicant was given an opportunity at the stage of the SO to comment 
on the objections that the Commission had in respect of the Applicant's pricing practices. 
The Contested Decision does not contain any new objections that would have conferred on 
the Applicant a further right to be heard prior to adoption of the Contested Decision. The 
reasoning contained in the Contested Decision relating to the margin squeeze assessment is 
based on information provided by the Applicant, or refutes the calculations put forward by 
the Applicant itself – in respect of which the Applicant, by definition, was in a position to 
state their possible relevance to the resolution of the case at the time when it submitted 
them145 – without seeking to rely on additional evidence on which the Applicant has not 
had an opportunity to comment. It follows that the Applicant's rights of defence have been 
fully respected in the present case. 

3.2.2. Second Plea, Limb two (§§114 to 125): The Commission fully respected the 
Applicant's rights of defence concerning the use of the multi-period 
approach to verify the conclusions based on the period-by-period approach 

95. By the second limb of its second plea, the Applicant alleges that the Commission used the 
multi-period approach to extend the infringement period set out in the SO, such approach 
not having been considered in the SO and breached the Applicant's rights of defence by not 
giving it the opportunity to comment on the multi-period approach. 

96. The correctness of the Commission's recourse to, and application of, the multi-period 
approach is discussed in detail at paragraphs 118 to 135 below, in response to limb two of 
the Applicant's third plea. For the purposes of the present plea, it suffices to note that, 

                                                 
143  Case T-175/12 Deutsche Börse v Commission, paragraphs 352 to 353. 
144  See paragraph 74 above. 
145  Case T-392/09 1. garantovaná a.s. v Commission, EU:T:2012:674, paragraph 79. 
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contrary to the Applicant's contention, the Commission did not use the multi-period 
approach to determine the infringement period. 

97. It is clear from Recital 1012 of the Contested Decision that the Commission determined the 
infringement period as being between 12 August 2005 and 31 December 2010. This 
conclusion was based on the period-by-period approach – the same approach that was used 
in the SO. It was only after having reached this conclusion that the Commission verified 
(recitals 1013 to 1015) whether the multi-period approach proposed by the Applicant 
would lead to a different outcome if applied (a) to the same period; or (b) to the period 
2005-2008, that being the period used by the Applicant in the Reply to the SO. The 
infringement period was, therefore, determined by reference to the period-by-period 
approach and not the multi-period approach.  

98. The Applicant also considers that the multi-period approach used in the Contested Decision 
is not the same as that proposed by the Applicant in its Reply to the SO. This assertion is 
incorrect. As can be seen from paragraphs 1498 to 1500 of the Reply to the SO, the 
Applicant proposed "looking at cumulative profits over the period of 4-5 years", and 
examined the period 2005 to 2008. In Recitals 1013 to 1015 to the Contested Decision, the 
Commission applies the same methodology, with Table 39 assessing cumulative profits 
between 2005 and 2010 and Table 40 using the period 2005 to 2008 – that is, the same 
period as the Applicant. 

99. Furthermore, the Applicant alleges that it is inconceivable that it would propose that the 
Commission have recourse to an approach that would lead to the positive margin in 2005 
being classified as a negative margin over all. Again, this position is misleading. In the SO, 
on the basis of the information provided by the Applicant at the time, the Commission 
found the existence of negative margins throughout the period from 2005 to 2010.146 The 
Applicant proposed the multi-period approach because, on the basis of its own calculations, 
positive margins existed throughout the period 2005 to 2010 except for in 2008. The 
Applicant, therefore, wished to apply the multi-period approach to ignore the negative 
margin in 2008. The Applicant cannot criticise the Commission for verifying its 
conclusions using the multi-period approach, which the Applicant itself proposed, simply 
because applying that approach to the Commission's calculations does not result in the 
same favourable outcome for the Applicant as when applied on the basis of the Applicant's 
margin squeeze calculations. 

100. In light of the above, it is clear that the Applicant's rights of defence have been fully 
respected in the present case. Therefore, the second plea should be rejected. 

3.3. THIRD PLEA: The Commission correctly examined and assessed all relevant 

matters of law and fact in concluding that the Applicant had engaged in margin 

squeeze  

101. In its third plea, which focusses on the substantive elements of the Commission's margin 
squeeze assessment, the Applicant raises three principal complaints: (i) the Commission 
erred in determining the Applicant's LRAIC in the Contested Decision by rejecting the 
"optimisation adjustments" proposed by the Applicant; (ii) the Commission erred by 
seeking to extend the infringement period by having recourse to the "multi-period" 

                                                 
146  Annex A.1 to the Application, Statement of Objections, paragraph 1202, Table 88, pages 321and 322.  
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approach; and (iii) the Commission failed to discharge its evidential burden of proving that 
the Applicant had engaged in margin squeeze practices. 

3.3.1. Third Plea, Limb One: The Commission conducted its margin squeeze 
assessment in line with the principles underlying Article 102 TFEU and the 
Courts' case law 

102. As set out at paragraphs 82 to 85 above, in determining that the Applicant had abused its 
dominant position by engaging in margin squeeze practices, the Commission relied upon 
the UCN figures provided by the Applicant, as adjusted to reflect CCA, as per the margin 
squeeze calculation set out in the Applicant's Reply to the SO. Despite certain 
shortcomings related to the Applicant's approach and data, the Commission concluded that 
it was appropriate to accept the Applicant's CCA calculations as the Commission did not 
possess any cost data that better reflected the Applicant's incremental broadband asset 
costs.  

103. The Commission did not, however, accept the additional adjustments that the Applicant 
proposed so as to: (a) remove costs incurred by the Applicant due to existing excess 
capacity and inefficiencies in its network (so-called "optimisation adjustments"); and (b) 
revise the Applicant's Operating expenditures ("OpEx") so that they reflected the OpEx 
incurred by the most efficient telecommunications operators in Europe rather than the 
Applicant's own OpEx. 

104. By the first limb of its third plea,147 the Applicant challenges the Commission's decision 
not to accept the optimisation adjustments in its margin squeeze calculations. The 
Applicant does not, however, challenge the Commission's decision not to include the OpEx 
adjustments in its margin squeeze calculations. 

105. In assessing whether a dominant undertaking has engaged in abusive pricing practices by 
way of margin squeeze, the Commission needs to determine whether the price at which the 
dominant undertaking sells its goods or services on the upstream market are such that an 
"as efficient competitor" would not have a sufficient profit margin to remain competitive 
on the downstream market thereby making it more difficult for such competitors to trade on 
the market concerned,148 thereby making it more difficult or impossible for competitors 
that are "as efficient as" the dominant undertaking to enter or remain on the market.149 

106. It is common ground between the parties that the appropriate costs measure to use as for 
the basis of the margin squeeze assessment is LRAIC. The issue, however, is how to 
determine those costs and what adjustments should be taken into account so as to determine 
the costs of an "equally efficient competitor." In particular, whether adjustments should be 
made to the costs incurred by the Applicant in respect of assets it holds for the purposes of 
operating its network ("network assets").  

107. It is settled case law that, save in exceptional circumstance, in determining the costs of an 
"as efficient competitor" the Commission needs to analyse the abusive nature of the 
Applicant's pricing practices solely on the basis of the Applicant's particular situation and, 
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therefore, on the basis of the Applicant's charges and costs. Any other approach would be 
contrary to the general principle of legal certainty because a dominant undertaking knows 
what its own costs are, but it does not know, as a general rule, what its competitors' costs 
and charges are.150  

108. In the absence of cost data better reflecting the Applicant's incremental broadband asset 
costs, the Commission included the Applicant's proposed CCA adjustments in its margin 
squeeze assessment. 

109. Over and above these adjustments, however, the Applicant argues that further 
"optimisation adjustments" should be made because alternative operators would not seek to 
replicate the Applicant's existing network, but would strive to create an "optimum" network 
specifically designed to meet current and future demands and that does not suffer from the 
legacy inefficiencies that exist in the Applicant's network.151 The effect of including such 
"optimisation adjustments" would be to reduce the upstream costs used for the margin 
squeeze calculation and, in the Applicant's view, have a fundamental impact on the 
Commission's margin squeeze findings.152 

110. The Commission declined to factor in these adjustments in its margin squeeze calculation 
because, as set out at Recitals 895 to 902 of the Contested Decision, had such adjustments 
been included, the resulting figures would have reflected the costs of a "more efficient 
competitor" and not an "as efficient competitor". This is demonstrated by the examples 
contained in the  Report, which formed the basis of the Applicant's margin squeeze 
calculations. 

111. Pages 22 to 23 of the  Report153 set out the methodology applied for determining 
the network optimisation adjustments. In particular, the optimisation adjustments had the 
effect that "All existing assets can be replaced by their modern, more efficient or less costly 
equivalents". For example,  proposes replacing the costs connected with the 
DSLAM model used by the Applicant with a model that "offers extended functionality at a 
lower cost". 

112. Such an approach has the effect of replacing the costs connected to the network assets 
actually owned by the Applicant with modern equivalent assets existing in 2011. While 
such an approach might be appropriate for the forward-looking analysis that  was 
performing, it is inappropriate for the purposes of a backward-looking analysis to 
determine whether an as efficient competitor could have entered the market in Slovakia on 
a lasting basis during the period 2005 to 2010. 

113. As set out at Recital 891 of the Contested Decision, the Applicant "invested in broadband 
assets consistently over the period 2003-2010". As such, the network assets that the 
Applicant holds and the associated costs are comparable to those that would have been 
available to AOs seeking to enter the market during the infringement period. Replacing the 
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costs connected to these assets with those of more efficient, modern equivalents would not, 
therefore, reflect either (a) the costs incurred by the Applicant; or (b) the situation facing 
AOs seeking to enter the market during the infringement period. Rather, they reflect the 
costs of an AO in 2011 using more efficient modern assets than the Applicant. Accepting 
such adjustments would not, therefore, have been in line with the "as efficient competitor" 
test, which, as set out at paragraph 107 above needs to be based on the Applicant's charges 
and costs. 

114. Furthermore, the optimisation adjustments also provided that the Applicant's assets be 
"scaled down based on the currently used capacity (as opposed to the installed capacity)… 
efforts were made to always replace current capacity with optimum but realistic 
configurations". For example, with respect to Ethernet Aggregation: "Optimizations were 
achieved by removing costs of unused assets from the cost base (removing costs of assets 
that are not in productive use) as well as tailoring the configuration to current needs." 

115. The effect of the optimisation adjustment would be to reduce the scale of the Applicant's 
network so as to remove any unused capacity. As such, the costs of network assets owned 
by the Applicant (and which, therefore, generate costs for the Applicant) but which are 
unused, are removed from the cost calculation. Such an adjustment does not, therefore, 
reflect the assets actually held by – and therefore the costs incurred by – the Applicant or 
reflect the Applicant's particular situation during the infringement period, as required by 
the EU Courts' case law.  

116. Rather, as set out at Recitals 901 and 902 of the Contested Decision, if such an adjustment 
were accepted, the resulting calculations would reflect the costs related to an "optimum 
network", scaled to meet estimated demand, and which did not suffer from the 
inefficiencies of the Applicant's network. That is: a more efficient competitor than the 
Applicant.  

117. As set out above, the Commission accepted the CCA adjustments as they constituted the 
best available information on which to base the margin squeeze assessment, even though 
they were likely to underestimate the Applicant's actual costs. Had the Commission then 
accepted, in addition, the optimisation adjustments, the resulting calculations would have 
reflected the costs of a much more efficient competitor than the Applicant operating a 
smaller, more modern network consisting of more efficient and lower-cost assets. Such an 
operator is an inappropriate comparator for conducting the margin squeeze assessment. The 
Commission was correct, therefore, to reject the Applicant's proposed optimisation 
adjustments when conducting its margin squeeze assessment. 

3.3.2. Third Plea, Limb Two: The Commission correctly applied the period-by-
period and multi-period analyses 

118. By the second limb of its third plea,154 the Applicant claims that the Commission had 
recourse to the multi-period approach as the sole basis to extend the infringement period to 
cover the last four months of 2005, during which, under the period-by-period analysis, a 
positive margin existed. 
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119. Firstly, and contrary to the Applicant's claim, it is clear from Recitals 997 and 998 of the 
Contested Decision that the Commission concluded that the results of the period-by-period 
analysis show that an equally efficient competitor using the Applicant's ULL wholesale 
access was facing negative margins and could not replicate profitably the Applicant's retail 
broadband portfolio. Furthermore, the existence of a positive margin for the last four 
months of 2005 does not undermine those findings as such margin was insufficient to 
enable an as efficient competitor to enter the market on a lasting basis. On this basis, the 
Commission concluded at Recital 1012 that an as efficient competitor could not have 
profitably replicated the Applicant's retail portfolio between 12 August 2005 and 31 
December 2010. 

120. The Commission, therefore, concluded, on the basis of the period-by-period approach, that 
the Applicant had abused its dominant position by engaging in margin squeeze practices as 
from 12 August 2005. It was only once it had reached this conclusion that the Commission 
then – in line with the Applicant's request in the Reply to the SO155 – complemented its 
analysis with the multi-period approach (Recitals 1013 to 1023 of the Contested Decision) 
so as to verify whether such an approach would undermine the conclusions it reached on a 
period-by-period basis. 

121. The Applicant, therefore, is wrong to claim that the Commission had recourse to the multi-
period approach to extend the period of infringement. The Commission had already 
established an infringement from 12 August 2005 on the basis of the period-by-period 
analysis. 

122. Secondly, the Applicant errs in considering that the Commission applied the multi-period 
approach to transform the positive margin in 2005 into a negative margin. The Applicant 
considers that where a positive margin exists, then there automatically cannot be a margin 
squeeze. In this regard, the Applicant misunderstands both the Contested Decision and the 
Court's case law.  

123. The phrase "margin squeeze" does not appear in the text of Article 102 TFEU, but finds its 
roots in Article 102(2)(a) TFEU, which prohibits a dominant undertaking from directly or 
indirectly imposing unfair prices.156 In this way, Article 102 TFEU focuses on ensuring 
that undertakings in a dominant position are prohibited from adopting low pricing practices 
that are liable to have an exclusionary effect on its equally efficient competitors157 without 
setting out an exhaustive list of the methods by which a dominant undertaking can abuse its 
position on the market.158 

124. Consequently, a dominant undertaking will be abusing its position where it hinders the 
maintenance of the degree of competition still existing in the market or the growth of that 
competition by, for example, introducing a low pricing policy intended or liable to drive 
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from the market competitors who are as efficient as that dominant undertaking159 – or deter 
potential competitors from entering the market by the prospect of a lack of profitability.160 

125. In the present case, a margin squeeze would exist if the spread between the price charged 
by the Applicant for wholesale access to the ULL in Slovakia (the upstream market) and 
the prices on the retail mass market for broadband services offered at a fixed location in 
Slovakia (the downstream market) were either negative or insufficient to cover the specific 
costs of the input services which the Applicant has to incur in order to supply its own 
services on the downstream market.161 This was the case for 2006 to 2010, where the 
Commission identified negative margins.  

126. However, and as the Court of Justice explicitly acknowledged in its ruling in TeliaSonera, 
even if the spread between the relevant prices or costs remains positive, a margin squeeze 
would still exist where it is demonstrated that the pricing policy in question was, by reason, 
for example, of reduced profitability, likely to have the consequence that it would be at 
least more difficult for equally efficient competitors to trade on the market concerned.162 

127. Therefore, the mere fact that, on the basis of the Commission's calculation, a positive 
margin exited for the four month period up to the end of 2005, does not automatically mean 
that the Applicant's behaviour did not constitute an abuse during this period. Rather, such 
conduct will constitute an abuse where the Applicant's pricing policy was capable of 
having an exclusionary effect by making it at least more difficult for equally efficient 
competitors to enter or remain on the market concerned on a lasting basis. 

128. The Commission specifically addresses this point at Recital 998 of the Contested Decision 
where it finds that the existence of a positive margin for the last four months of 2005 does 
not disprove the existence of a margin squeeze because such margins for such a short 
period of time would not permit market entry on a lasting basis. This conclusion is in line 
with the Applicant's own position as set out in the Reply to the SO, that operators in the 
broadband industry do not make investment decisions on the basis of a single year's cash-
flows. Rather they consider their ability to earn a reasonable return over a longer period. 
Furthermore, the Applicant specifically referred to the need to take account of the 
significant investments that telecommunications operators make in the early period of 
broadband launches.163 
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129. In addition, when determining the lawfulness of the pricing policy applied by a dominant 
undertaking, reference should be made to that undertaking's strategy.164 In this respect, as 
set out in Recital 1026 to the Contested Decision, the Applicant was aware from the outset 
that the prices that it set for wholesale access at local loop level were considerably higher 
than the weighted average revenue per access and the Applicant's actual price of DSL 
access, and was capable of squeezing competitors' margins.165 

130. Even in 2007, during which time, on the basis of its own calculations, the Applicant 
considers a positive margin existed, the evidence gathered by the Commission 
demonstrates that the prices charged by the Applicant were squeezing potential 
competitors. For example, in an internal email dated 17 April 2007, the Applicant's internet 
services project manager states that "As regards ULL squeeze, we are squeezing on ULL 
already now during the wholesale Naked DSL campaign  and nobody has so far 
escalated that to the office…"166 

131. The Commission's conclusions are, therefore, fully in line with the Court's case law and 
demonstrate that, from 2005 the Applicant abused its dominant position within the meaning 
of Article 102(2)(a) by engaging in an unfair pricing policy that was liable to exclude 
competitors from the downstream market.  

132. Thirdly, the Applicant criticises the use of the multi-period analysis as "simple and crude" 
as it looked at "total cumulative revenues for the period 2005-2010 and then subtracted 
total cumulative costs, leading, arithmetically, to a negative overall margin for the entire 
period." In this respect, it suffices to note that the Commission used an identical 
methodology when conducting the multi-period analysis as the Applicant at paragraphs 
1388 and1389 of the Reply to the SO.167 

133. Finally, the Applicant claims that the use of the multi-period approach is contrary to the 
principle of legal certainty as the existence of a margin squeeze is dependent upon the 
length of the period that is assessed. The Applicant seeks to demonstrate its point through a 
hypothetical example in which a positive margin exists for three years, followed by three 
years of negative margins. 

134. The Applicant's argument is based on the false premise that the multi-period analysis was 
conducted as a wholly separate analysis distinct from the period-by-period analysis, and 
that the multi-period analysis was used to extend this infringement period. As set out 
above, this position is incorrect. On the basis of the period-by-period approach, the 
Commission concluded that this infringement period began on 12 August 2005 until 31 
December 2010. As is clear from Recital 1013 of the Contested Decision the multi-period 
analysis was applied to the same infringement period. The period adopted for the multi-
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period approach was, therefore, determined by the infringement period that had already 
been established under the period-by-period approach. This is consistent with the multi-
period approach being used as a complement to the period-by-period approach. That is: the 
same infringement period was used for both analyses so as to determine whether the results 
were the same.168 

135. With regard to the Applicant's claim that the results of the multi-period approach were 
arbitrary as they are dependent upon the period applied, this conclusion is based on a 
hypothetical example that bears no relationship to the case at hand. As set out above, the 
Commission concluded that negative margins existed for the entirety of the infringement 
period, with the exception of the first four months. Therefore, as set out in Recital 1015 of 
the Contested Decision, the results of the multi-period analysis remain the same regardless 
of the length of the period applied in the multi-period analysis. The fact that the Applicant 
is capable of constructing a hypothetical example where this might not be the case does not 
demonstrate that the Commission breached the principle of legal certainty. 

136. In light of the above, the second limb of the third plea should be rejected.  

3.3.3. Third Plea, Limb Three (§§151 to 158): The Commission discharged its 
evidential burden in establishing that the Applicant abused its dominant 
position through its pricing policy 

137. In the final limb of its third plea, the Applicant alleges that the Commission failed to 
discharge its burden of proving the margin squeeze infringement. In support of this 
argument, the Applicant claims that, on the basis of the Commission's calculations, if it 
were to avoid effecting a margin squeeze on AOs it would need to increase its retail prices 
on the downstream market or significantly reduce its wholesale prices on the upstream 
market to "unreasonably low" levels. 

138. In this regard, the Commission recalls that the mere fact that the Applicant would have to 
increase its retail prices for end-user access services in order to avoid the margin squeeze 
of its equally efficient competitors cannot in any way alter the test for establishing an abuse 
under Article 102 TFEU. 169  The Applicant's pricing policy reduced the degree of 
competition existing on the market by making it more difficult for competitors to enter or 
remain on the downstream market on a lasting basis (thereby strengthening the Applicant's 
dominant position). In addition, by limiting customer choice the Applicant's margin 
squeeze practices also had the potential effect that consumers were denied the prospect of 
longer-term reductions of retail prices as a result of competition exerted on the Applicant 
by equally efficient competitors on the downstream market.170  

139. The Applicant was free, at all times during the infringement period to set its own retail and 
wholesale prices. It was incumbent upon the Applicant, therefore, by virtue of its special 
responsibility as an undertaking in a dominant position to set its prices – either on the retail 
level, or the wholesale level, or a combination of both – in such a way that it did not 
impose unfair prices that were liable to have an exclusionary effect on its as efficient 
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competitors.171 By failing to do so, the Applicant imposed unfair prices on its competitors 
contrary to Article 102 TFEU. 

140. Furthermore, as set out above, none of the arguments raised in the Application have the 
effect of calling into question the correctness of the Commission's margin squeeze 
assessment. It is clear, therefore, from:  

(a) Recitals 822 to 1045 of the Contested Decision – in which the Commission sets out a 
step-by-step analysis of the margin squeeze calculation, based on data provided by 
the Applicant;  

(b) the contemporaneous evidence set out at Recitals 1024 to 1045 of the Contested 
Decision concerning the Applicant's strategy and awareness of the risks of squeezing 
its competitors' margins; and  

(c) Sections 9 and 10 of the Contested Decision, in which the Commission conducts a 
quantitative and qualitative analysis of the potential effects of the Applicant's 
conduct, that the body of evidence relied upon by the Commission, viewed as a 
whole,172 meets the requirements on the Commission to establish that the Applicant 
breached Article 102 TFEU by implementing an unfair pricing policy capable of 
excluding its equally efficient competitors from the market.  

141. In light of the above, the Applicant's third plea should be rejected. 

4. FOURTH PLEA 

142. In its fourth plea the applicant claims that the Commission made errors of law and a 
manifest error of assessment in that it concluded that Slovak Telekom and Deutsche 
Telekom are part of a single undertaking and that they are both liable for ST's alleged 
infringement.  

4.1. Inadmissibility 

143. In the Commission's view, the present plea is inadmissible. According to consistent case-
law, an action for annulment brought by a natural or legal person is admissible only in so 
far as the applicant has an interest in the annulment of the contested measure. Such an 
interest presupposes that the annulment of the measure must of itself be capable, by its 
result, of procuring an advantage for the party who brought it.173 From this it follows that 
an applicant is allowed to submit pleas which benefit it individually and that it cannot 
submit pleas which do not have any impact on its own liability or fine.  

144. In the present case, the deterrence multiplier and the aggravating circumstance due to 
recidivism were imposed on DT only and not on ST. Therefore, even if the part of the 
Contested Decision finding DT's liability were annulled, this would not entail any 
reduction of liability or fine for ST. The solution of the question of parental liability (i.e. 
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the question of whether DT is considered to be part of the infringing undertaking or not) 
will not alter the result of the fine imposed on ST and thus cannot have any positive 
consequence for ST. 

145. In the cases Fardem Packaging and Arkema a plea by a subsidiary contesting the 
imputation to its own parent company was held to be inadmissible since such plea would 
have no impact on the applicant's fine.174 Conversely, the General Court held that a parent 
company which has been held jointly and severally liable cannot contest "directly" the fine 
imposed on the subsidiary. Of course, the case law cited above does not prevent a 
subsidiary from challenging the parental liability but only insofar as this may have affected 
the level of the fine imposed on the subsidiary. This is the case, for example, when the 
deterrence multiplier linked to the size of the whole group or an uplift on account of 
recidivism has been imposed on both the parent and the subsidiary, which is not the 
scenario in the present case. Therefore, ST cannot draw any positive legal consequence 
from the possible annulment of the Commission's finding of parental liability in the present 
case.  

146. Should the Court consider (quod non) that this plea is admissible, the Commission would 
submit that it is in any event unfounded in law and fact.  

4.2. First limb: alleged errors in law and alleged error of assessment regarding the 

actual exercise of decisive influence 

147. According to the applicant the Commission has not proven the actual exercise of decisive 
influence but rather infers the parental liability from DT's alleged ability to exercise 
decisive influence.175 It argues that the Commission has committed manifest errors in law 
and in its assessment of the facts and particularly violates the presumption of innocence.176  

148. The Commission underlines first that the applicant has not called into question the proof of 
DT's ability to influence ST. Second, in the Contested Decision the Commission has set out 
that the undertaking which infringed Article 102 TFEU consists of ST and DT.177 DT was 
considered responsible for an infringement which it committed together with ST, because 
DT and ST form a single economic unit.178 According to the case law, liability for the 
anticompetitive conduct of a subsidiary may be imputed to the parent company in 
particular where, although having a separate legal personality, the subsidiary does not 
decide independently upon its own conduct on the market. This must be determined in light 
of the economic, organisational and legal links between those two legal entities.179 The 
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economic, organisational and legal links differ from case to case and cannot be listed 
exhaustively.180 The Commission can discharge the proof of exercise of decisive influence 
through a bundle of evidence, even where single elements of this bundle would not, 
individually, be sufficient.181 In order to prove the exercise of decisive influence by a 
parent company over the subsidiary it is not necessary that the former gives formal 
instructions to the latter,182 or takes formal decisions through the statutory organs.183 An 
economic unit between parent and subsidiary can exist where the former exercises decisive 
influence over the commercial policy of the latter.184 

4.2.1. The ability to exercise decisive influence and the actual exercise of such 
influence 

149. The applicant submits in the first part of its fourth plea that the Commission has not 
distinguished between the ability to exercise decisive influence and the actual exercise of 
such influence.  

150. The applicant's arguments follow from the misunderstanding of the case law and the wrong 
application of the "exercise" test. The right legal test was set out in the Contested Decision 
(recitals 1191 et seq.) and applied therein with an in-depth motivation. The Commission 
has proved in great detail in Sections 12.2.6 to 12.2.8 of the Contested Decision and in line 
with the established case law the actual exercise of decisive influence. In that regard the 
Commission has based its analysis on a bundle of elements which prove the exercise of 
decisive influence by DT over ST. It has inter alia rightly taken into consideration the 
overlaps in personnel in the two companies with reference to influence in terms of 
supervision and intervention of those persons. Exercising supervision by appointing 
representatives of the parent company in the subsidiary's bodies corresponds to the very 
definition of decisive influence by a parent company over its subsidiary.185 

151. The applicant criticizes the fact that in key paragraphs of the Contested Decision 
(concerning overlaps in personnel, the nomination of Board of Directors ("BoD"), the 
ability of DT to coordinate and influence its Southern and Eastern Europe- "SEE" - 
affiliates) the Commission uses words such as "ability", "possibility" and "could". 
However, the applicant relies on individual expressions from the Contested Decision taken 
out of context, and most importantly ignores the detailed analysis which the Commission 
has performed in the Contested Decision in order to prove the actual exercise of decisive 
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influence. This analysis regards the following points: 1) the overlaps in senior management 
personnel between DT and ST and the lease of staff by DT to ST (section. 12.2.6.1), DT's 
influence over ST's decision making process in ST's BoD, which DT controls (section 
12.2.6.2), upstream reporting from ST to DT in the context of the regular DT group 
meetings for Central and Eastern Europe (section 12.2.6.3), the upstream reporting from ST 
to DT in the context of the International Management Meetings (section 12.2.6.4) and the 
choice of the IPTV vendor (section 12.2.6.5). 

4.2.2. Overlaps in senior management personnel 

152. The Applicant claims that the Commission's assessment of, on the one hand, Dr 
Rentschler's position and function, and on the other the senior management personnel in 
general, is wrong and does not distinguish between the executive and non-executive 
members of the BoD. Furthermore, the applicant states that the overlap of personnel cannot 
per se constitute an actual exercise of decisive influence. According to the Applicant, Dr 
Rentschler was responsible for consolidating the Applicant's financial results into DT's and, 
in his function, he had to understand the Applicant's numbers, but he had no interest in 
influencing the Applicant's conduct.  

153. Dr Rentschler's role was correctly described in the Contested Decision, recitals 1264 and 
1265. The Applicant tries to depict Dr Rentschler as an employee who had a limited role 
dealing with menial accounting issues. In fact, Dr Rentschler participated in numerous 
activities that influenced ST's market behaviour186 and formed, together with a further three 
members appointed by DT, the majority of the BoD, which is the governing body of ST. Dr 
Rentschler as well as Mr Albert Pott (also a DT appointed member of the BoD) were 
briefed by DT in preparation for the meetings of the BoD.187 The Applicant puts forward 
the argument that personnel overlaps cannot per se constitute an actual exercise of decisive 
influence. However, personnel overlaps have regularly been referred to in the case law as 
evidence for the exercise of such influence.188 The personnel overlaps in the present case 
are one of several factors that justify the existence of an economic unit between ST and 
DT. 

154. The distinction between non-executive members and executive members of the Board of 
Directors ("BoD"),which is laid down in the Shareholders' Agreement, is not relevant in 
view of the fact that both kinds of BoD members have the same rights in ST's BoD.189 The 
argument advanced by ST that the non-executive BoD members would have a function that 
corresponds to a supervisory board is also not convincing as ST has a supervisory board to 
control the BoD's activities. Further, even if the functions of these two BoD members were 
to be regarded as corresponding to functions of a supervisory board this would not mean 
that DT could not exercise decisive influence through these BoD members together with 
the two other BoD members it nominates.190 The General Court has confirmed that the 
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exercise of decisive influence can also be determined from, among other factors, the 
control of the supervisory board by representatives of the parent company.191 

4.2.3. Lease of staff by DT to the Applicant 

155. The Applicant puts forward the argument that the Commission shows no evidence to 
support the allegation that by leasing staff DT has exercised decisive influence over ST. In 
the Contested Decision the Commission has demonstrated with numerous examples why it 
considers the practice of leasing personnel as a factor relevant for concluding that ST and 
DT form an economic unit.  

156. First of all, the Personnel Lease Agreement concluded between ST and DT in 2003 
provides a framework for these exchanges.192 In total, there have been over  

 during the infringement period,193 covering various middle and senior management 
positions, as well as expert, specialist and adviser functions in ST.194 Before and after being 
leased to ST, these individuals worked for DT. It is DT which remained the employer of 
the seconded executives.195 The decision whether or not to terminate the contracts of these 
employees lay with DT.196 In this context the Commission considers it without relevance 
whether DT actually made use of this right. Likewise, the decision concerning the 
continuation of their career within the DT group is in the hands of DT.197 Furthermore, the 
evidence, that the Commission gathered, shows that DT's leased personnel at ST have 
maintained direct contacts with DT by reporting on commercial matters of ST.198  For 
example, subsection 12.2.6.5 of the Contested Decision illustrates the upstream reporting 
from DT's leased staff working at ST to DT, which led to the change of the IPTV vendor 
for ST's triple play platform. The Applicant's argument whereby the leased personnel acted 
only in the interest of ST is irrelevant in light of the case law199. Acting in the interest of ST 
does not exclude that DT's interest was also pursued.  

4.2.4. Upstream reporting in the context of DT Group Meetings for CEE 

157. According to the Applicant, all evidence provided by the Commission in the context of 
upstream reporting concerns solely the exchange of information and not the exercise of 
decisive influence. It argues that the new organisational structure provided for in the 
Framework Strategic Cooperation Agreement between ST and DT (see Contested 
Decision, recital 1285) was never implemented and that this Agreement was only meant to 
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provide a basis for the exchange of know-how and information in order for ST to be 
supported. 

158. The Commission dealt with the regular DT Group Meetings for Central and Eastern Europe 
and the Framework Strategic Cooperation Agreement in the Contested Decision (see in 
particular Section 12.2.6.4, recitals 1309, 1310 and 1338 et seq.). The Framework Strategic 
Cooperation Agreement entered into force in March 2006.200 The Applicant's argument that 
this agreement was never implemented is neither plausible nor relevant. As it can be 
inferred from its wording, the above mentioned agreement was not only about exchange of 
know-how (see in particular its para. 3 – Annex B.5). Moreover, even such a structured 
way of information exchange does not speak for the lack of exercise of decisive influence. 
Indeed, under the case law, upstream reporting as such is an element relevant for proving 
exercise of decisive influence.201 In fact, cooperation which takes the form of specialised 
fora is an important organisational link between the two companies, involving significant 
upstream reporting. 202  Furthermore, this exchange must be seen together with other 
elements such as the overlaps in senior management personnel between DT and ST, the 
lease of staff by DT to ST, and the evidence of DT's influence over the decision-making 
process.203 In this regard DT had yet another way of obtaining regular, detailed knowledge 
of ST’s business operations and, following discussion, to give guidance in that respect. 
This is relevant for proving exercise of decisive influence, regardless of whether DT's 
detailed comments to ST in this context should be qualified as formal instructions.204  

159. Also, the Commission assessed DT's actions vis-à-vis ST based on their content, the degree 
of their implementation and their follow up rather than based on their formal description, 
e.g. as "recommendation".205  

4.3. Second limb: sufficient proof for DT's exercise of decisive influence 

160. According to the Applicant, the Commission's assessment of the BoD briefing documents 
and minutes of the International Management Meetings ("IMM") is one-sided and biased.  

4.3.1. Exercise of decisive influence over the decision of the Applicant's BoD 

161. The Applicant argues that the briefings that DT produced to prepare its non-executive 
members were not available to the Applicant and the Commission by not providing a 
sufficient explanation of why DT's briefings should be different from "normal" briefings, 
violated its obligation to state reasons.  
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162. Under the case law, the presence of representatives of the parent company in governing 
bodies of the subsidiary such as the BoD is already evidence of the exercise of decisive 
influence.206 The Commission, in the Contested Decision,207 reviewed the briefings for the 
BoD meetings between 15 June 2005 and 23 September 2010 in connection with the 
minutes from these meetings.  

163. The argument whereby under Slovak corporate law members of the BoD must not give 
preference to the interests of only some of the shareholders before the interest of the 
company, should be dismissed. Indeed, such provisions serve the purpose of protecting the 
company and its shareholders against directors acting in bad faith to enrich themselves or 
third parties.208 Such provisions are standard company law requirements which establish an 
obligation of loyalty towards the stakeholders and exist in many other Union countries.209 
Nothing in these provisions implies that their purpose is to prevent a parent company from 
exercising its decisive influence over the subsidiary company.210 Similarly DT itself states 
that "the provisions of the Slovak corporate law do not a priori exclude the possibility that 
a majority shareholder has a decisive influence".211 Moreover, pursuing ST's interest does 
not exclude that DT's interests were also pursued.  

4.3.2. The International Management Meetings (IMMs) 

164. According to the Applicant the Commission does not provide a single example capable of 
proving that the Applicant has been decisively influenced because of its participation in 
one of the IMMs.  

165. The Commission examined the IMMs in a thorough and impartial way in the Contested 
Decision (recitals 1354 et seq.). The Applicant does not dispute that the IMMs have taken 
place in the form and the frequency described in the Contested Decision. Furthermore, it is 
not disputed that these meetings have been used for the exchange of financial information. 
The ability by the parent company to gain knowledge about and influence, among other 
things, cash flows has been considered by the case law to be relevant for the assessment of 
parental liability.212 As set out by the General Court in the HSE judgment,213  detailed 
knowledge by the parent company of business operations of the subsidiary and the 
possibility to comment thereon is sufficient to show the exercise of decisive influence 
irrespective of the giving of instructions.  

166. Indeed, an examination of the minutes of the IMM demonstrates that the IMMs enabled DT 
to be informed in advance about the future strategy and commercial behaviour of ST in all 
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key areas of its activities.214 These included the broadband and triple play activities and the 
underlying infrastructure roll-out and upgrade.215 The meetings were focused not only on 
the past performance or the current situation but in particular on planned future actions and 
projects of ST.216 Despite the objective of "learning from each other" and "help[ing] to 
meet targets", the minutes of the IMMs contain (often as a reaction to comments or 
requests from DT participants) specific tasks ("Action Items") with a responsible person, a 
deadline and a standardised monitoring of fulfilment of these tasks.217  

167. The Applicant considers that the Commission misunderstood the nature of the "action 
items" since ST has never felt bound by them. The Commission rejects this criticism and 
emphasises that the first action item from the first IMM was described as a "task" which 
"has to be done" by a specific ST department.218 In addition, most Action Items establish 
regular reporting from ST to DT about the status of important projects (e.g. "Action Item 

: Monthly Reporting of IP TV Status to VBV4 [DT]" 219 ) or provide detailed 
information on ST's activities and planned projects.220 

4.3.3. The Applicant's IPTV vendor decision 

168. The Applicant argues that it has independently designed the tender for a vendor of its IPTV 
platform, analysed all available alternatives and eventually chose Alcatel/Microsoft's offer, 
as it considered it to be the most favourable. DT only assisted it on technical issues by 
providing know-how and information on best practices.  

169. This argument has been rejected by the Commission in the Contested Decision.221 The 
Commission has provided in detail numerous factors that have shown how DT exercised its 
decisive influence over this business decision. 222  Apart from the fact that guidance, 
coordination or exchange of know-how is relevant for assessing the issue of exercise of 
decisive influence, the contacts between ST and DT concerning ST's selection of a vendor 
for its IPTV platform amount to more than just guidance, coordination or exchange of 
know-how. Rather, the evidence shows that DT intervened directly in this choice. In this 
regard, the Commission observed in the Contested Decision that223:  

(a) DT influenced the choice of the IPTV vendor at a very early stage in the decision-
making process, amongst others thanks to information received directly from two 
senior executives of ST who were leased by DT to ST  

;  
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(b) the matter concerned an important investment i.e. the purchase of hardware, software 
and system integration services worth more than , for which ST 
proved not to be free to choose its preferred supplier; and 

(c) this investment was a key element in the broader triple play project in ST, which was 
of strategic importance for ST. 

4.3.4. The EuroTel transaction 

170. According to the Applicant, the mere fact that DT was the notifying party in case M.3561 
Deutsche Telekom/EuroTel does not prove that DT exercised decisive influence over ST 
because there is a difference between exercising decisive influence and control under the 
EU merger regulation.  

171. The argument raised by the Applicant is irrelevant. As stated in the Contested Decision,224 
the jurisdictional notice225 provides for a choice "[w]here a target company is acquired by 
a group through one of its subsidiaries […] the actual notification […] can be made by the 
subsidiary concerned or by its parent company." The proposed transaction, which was the 
subject matter of that merger case, concerned exclusively ST's acquisition of sole control 
over EuroTel. 226  Yet, this acquisition, which is an important transaction for ST, was 
notified not by ST but by DT.227 The Commission did not claim that control under the EU 
merger rules is equivalent to the exercise of decisive control under the rules of parental 
liability. It rather limited itself to highlighting the relevant fact that it was DT and not St 
itself notified this transaction. This fact is also an additional indication that DT considers 
ST part of its undertaking and, therefore, part of a single economic entity.228 It therefore 
confirms the other (as such already sufficient) evidence that supports the Commission's 
finding in the Contested Decision whereby DT exercised decisive influence over ST.  

172. In that regard, the Commission considers that (i) the Annex to the notification titled 
"Adoption of a decision concerning the purchase of  of the shares in EuroTel by Slovak 
Telekom", or (ii) the statement by DT whereby "Deutsche Telekom AG […] is notifying the 
transaction as the entity controlling the purchaser of Eurotel's shares, Slovak Telekom", 
are relevant statements confirming its analysis concluding that DT exercised decisive 
influence over ST. These statements describe the balance of power between DT and ST at 
the time of the notification of this merger. As these statements refer to the Shareholders' 
agreement or to the control derived from it and the provisions of the Shareholders' 
Agreement have not changed, the Commission considers that these statements continue to 
be valid for the period of the infringement and, therefore, considers the difference that the 
Applicant tries to make between the concept of control under the EU merger control rules 
and the exercise decisive influence under EU antitrust rules to be irrelevant.229  
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4.4. Third limb: no errors with respect to the examples of the Applicant's 

independent behaviour 

4.4.1. Introduction 

173. The Applicant argues that the Commission's assessment of the examples of allegedly 
independent behaviour, put forward by DT and ST, violates the principle of the 
presumption of innocence and the principles governing the burden of proof.  

174. The Commission has demonstrated in various parts of the Contested Decision that DT had 
not only the possibility to exercise decisive influence, but that it had actually exercised 
such influence over ST's conduct.230 The Commission, following carefully the case law,231 
examined in detail all economic, organisational and legal links between the two 
undertakings. The analysis contains evidence from actual events that unequivocally 
demonstrate the way DT influenced the Applicant's commercial policy, thus forming an 
economic entity with it within the meaning of EU competition law. The examples put 
forward by the Applicant do not demonstrate that it acted autonomously of DT. 

4.4.2. The examples put forward are not illustrations of the Applicant's 
independence 

4.4.2.1. The  Project232 

175. The Commission does not agree with the arguments raised by the Applicant in this regard. 
Before taking the decision with regard to the so called  Project, ST had to go 
through high level discussions with DT in order to convince its parent company of its own 
business reasoning.233 The project shows that ST was capable of persuading DT that some 
of its specificities ought to be duly taken into consideration and balanced against the 
potential interest of group level synergies.234 This is quite different from suggesting that ST 
developed its commercial strategy independently. The fact that DT, for whatever reason, 
finally decided not to insist on ST's participation in this project, does not prove ST's 
independence. In fact, the way in which this decision was taken contributes to proving 
rather the opposite: the fact that ST felt it necessary to persuade DT before entering into the 
project demonstrates that ST was not acting independently of DT 

4.4.2.2. The introduction of   

176. The Commission disagrees with the argument raised by the Applicant with regard to the 
decision to introduce . The evidence (see inter alia Contested Decision, recitals 
1401-1404) shows that the introduction of  was a source of concern for DT's 
regulatory departments, which were among the last informed about this project. The 
evidence also shows that ST feared DT's reaction and was aware of its duty to fully inform 
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DT of this project, which in turn rather militates in favour of the exercise of decisive 
influence. This instance does not therefore prove a conflict of interests nor does it prove 
that ST determined its commercial policy autonomously.  

4.4.2.3. The switch to   

177. The argument that the decision to introduce the  technology was part of the 
Applicant's  programme, which was designed autonomously, and that DT did not 
play any role in this process should be rejected. It is clear from the minutes of several 
IMMs that the introduction of  was discussed between ST's and DT's management.237 
In addition, these minutes indicate that DT's experts were indeed involved in the project 
and that there was a close cooperation between both entities' teams.238 The fact that ST 
introduced  and the way in which this project was decided does not support ST's claim 
that this would constitute an independent initiative. Nor a fortiori does it prove the 
autonomy of ST's commercial policy.  

4.4.2.4. The introduction of  

178. Although the Applicant claims that the introduction of  shows ST's independence, 
the Commission proved in the Contested Decision240 that this project was discussed in 
advance between ST and DT management at IMMs and that "close coordination is 
intended". Furthermore, the minutes from the IMMs demonstrate that the business cases for 

 introduction were presented to DT's management even before they were subject to 
approval to ST's EMB.241 Therefore, the introduction of this project could not be regarded 
as autonomous market behaviour and cannot prove an autonomous commercial policy by 
ST.  

4.4.2.5. The branding, the features of the products and the marketing campaigns 

179. The Commission disagrees with the argument whereby the Applicant was able to decide 
independently which brands it wanted to use and based its decisions on its own reasons. 
According to the Contested Decision,242 ST used the same brands as DT and, if it did not, it 
had to justify it to DT during the IMMs (e.g. the brand Zoznam and why it remained 
unchanged). This does not prove autonomy in ST's ability to determine its commercial 
policy. It shows rather the general influence of DT on ST's branding, including the 
necessity for ST to agree on rebranding with the relevant DT department, and the fact that 
deviations from this have to be justified.  
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4.4.2.6.  and point of presence in  

180. The evidence related to  shows that DT was asked to be kept informed on this 
matter, even if, ultimately, it did not intervene.243 In light of this, this instance does not 
prove autonomy of ST's commercial policy, but rather the opposite – there is a close 
coordination between the two entities as regards ST's projects. 

181. The same applies to evidence about the " " project244 which shows that when a 
conflict arose between ST and DT's  subsidiary regarding a possible initiative by 
ST in , DT organized a meeting with the two subsidiaries in order to resolve the 
conflict. At the meeting the decision was taken to allow ST to open an office in  but 
that both companies should coordinate their activities in Ukraine. 

4.4.2.7. The outsourcing of fleet management and  
 

182. Both examples are considered by the Commission to be irrelevant for the issue of exercise 
of decisive influence. The reasons for this are analysed in detail in the Contested 
Decision.245 The fleet management project was decided by the Board of ST, which is 
controlled by DT.246 The Applicant did not show in any way that in the end ST outsourced 
the respective management department to a third party but merely decided to continue 
managing the service internally, which did not seem to be a problem for DT.247  

183. As regards , the matter was discussed in ST's BoD, which 
is controlled by DT.248 In any event, the examples referred to cannot call into question the 
evidence set out in the Contested Decision which demonstrates that DT exercised decisive 
influence over ST.  

4.5. Fourth limb: the alleged need to prove the significance of the exercise of decisive 

influence  

184. The Applicant argues that the Commission has to prove the significance of the exercise of 
decisive influence by showing that ST carried out all material respects the instructions 
given to it by DT.  

185. The legal test set out in the case law does not oblige the Commission to prove, in addition 
to the capability of decisive influence by the parent over the subsidiary and the exercise 
thereof, that the decisive influence has been significant. Furthermore, the finding of 
exercise of decisive influence by a parent over the subsidiary does not exclude that the 
latter enjoys some degree of autonomy. 249  In any event, in the present case the 
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Commission's analysis has regarded nearly all aspects of ST's strategic decisions.250 In this 
context, it should be recalled that parental liability can be proved where the parent give 
instructions to the subsidiary, but this is by no means the only situation that exhausts the 
scenarios in which parent and subsidiary can be proved to form one and the same 
undertaking.251 

186. As for the breach of duty to state reasons, it must be noted that the Commission dealt in 
detail with this argument in the Contested Decision252. Moreover, it has analysed in depth 
why it considers that decisive influence has been exercised over ST and why, as a result of 
the latter, it concluded that both entities form a single economic undertaking within the 
meaning of EU competition law.253 In light of this, the argument that the Commission 
breached its duty to state reasons must be rejected. 

5. FIFTH PLEA: ALLEGED ERRORS OF LAW, MANIFEST ERROR OF ASSESSMENT AND BREACH 

OF THE PRINCIPLE OF EQUALITY IN THE DETERMINATION OF THE AMOUNT OF THE FINE 

5.1. First limb: value of sales for the last business year as the basis for calculating 

the fine 

187. The Commission has not committed a mistake in the Contested Decision by calculating the 
basic amount of the fine on the basis of the relevant turnover in the last full business year 
of the infringement. It applied the rule under paragraph 13 of its 2006 Fining Guidelines. In 
the present case there was no reason to depart from this rule.  

188. The rule under the above-mentioned paragraph 13 is that the turnover in the last full 
business year of the infringement should be used for the calculation of the fine because this 
figure is usually a suitable indicator of the size and the economic strength of the 
undertaking concerned and of the scale of the breach that has been committed. It is only in 
exceptional circumstances where such as figure is not representative and thus a different 
reference year or an average of the figures from several years is used in order to calculate 
the basic amount of the fine. Exceptional circumstances were present for example in the 
candle waxes cartel case because in that case, due to the 2004 EU enlargement, the market 
grew considerably.254 Under the case law, "an individual undertaking cannot compel the 
Commission to rely, in its case, upon a period different from that generally used unless it 
proves that, for reasons peculiar to it, its turnover in the latter period does not reflect its 
true size and economic power or the scale of the infringement which it committed."255 The 
Applicant has not given the proof of such exceptional circumstances in the present case. It 
contents itself with affirming that its turnover grew by 133% during the infringement 
period. However, as explained in the Contested Decision (rec. 1494), this is no proof that 
the yearly turnover of €  is not a suitable indicator of the economic strength of 

                                                 
250  See above para. 151 and the parts in Annex A.5 to the Application, Contested Decision cited therein. 
251  Annex A.5 to the Application, Contested Decision, recitals 1195 et seq. 
252  Annex A.5 to the Application, Contested Decision, recitals 1195-1199. 
253  Ibid, recitals 1195-1483. 
254  Decision K (2008) 5476 fin. of the Commission of 1 October 2008 in a case pursuant to Article 8l [EC] and 

Article 53 EEA (Case COMP/39181 – Candle waxes): confirmed by the General Court in T-543/08, 
EU:T:2014:627, RWE, para. 194-195. 

255  T-543/08, EU:T:2014:627, RWE, para. 219 and cited case law.  
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ST or of the scale of the committed infringement. The turnover increase put forward by the 
Applicant is not exponential like in the Telekomunikacja Polska case and varied at a rate 
which was not particularly unstable during the last four years of the infringement.256 
Moreover, ST's abusive behaviour was liable to strengthen the economic power of the 
dominant undertaking on the market. 257  Therefore, it is not due to extraordinary 
circumstances that ST/DT's turnover in the market concerned by the infringement increased 
by 133% during the infringement period.258 

189. The Applicant invokes the Commission decision in the case Telekomunikacja Polska. 
However, under constant case law, Commission decisions in other cases do not constitute 
the benchmark for assessing the lawfulness of a Commission decision 259 . Previous 
Commission decisions can be relevant from the viewpoint of the equality principle only 
where it is proved that the relevant facts such as the markets, the products, the undertakings 
and the periods concerned are the same.260 As the ECJ ruled, "the Commission enjoys a 
wide discretion in setting the amount of fines and is not bound by assessments made by it in 
the past."261 

190. Moreover, the case Telekomunikacja Polska differs factually from the present one, so that 
the Applicant's argument is in any event unconvincing. In that case the Commission took 
the turnover average in the years 2005-2009 (instead of the turnover of the last year of the 
infringement) into account because the relevant turnover in the period concerned had 
grown exponentially: from 2006 to 2007: + 2800%; from 2007 to 2008: + 370%; from 
2008 to 2009: + 160%.262 This growth rate was exceedingly higher than the growth rate of 
ST's turnover in the present case. Moreover, ST's turnover varied at a in substance steady 
rhythm over the period of the infringement;263 this element also differentiates the present 
case from the Telekomunikacja Polska case.264 

191. It follows from the foregoing that the Applicant has not proved that a departure from the 
rule laid down in paragraph 13 of the 2006 Fining Guidelines was justified in the present 
case. Therefore, the first limb of the fifth plea must be rejected.  

                                                 
256  See the table in recital 1491 of Annex A.5 to the Application, Contested Decision setting out ST's turnover 

figures. 
257  Cf. Annex A.5 to the Application, Contested Decision, recital 1116 whereby ST's share in the key DLS market 

segment grew from . 
258  T-83/08, EU:T:2012:48, Denki, para. 138. 
259  See ex multis Case C-447/11 P, EU:C:2013:797, Caffaro, para. 33 and cited case law. 
260  Case T-286/09, Intel, EU:T:2014:547, para. 1615; T-360/09, E.ON Ruhrgas, EU:T:2012:332, para. 262.  
261  Joined cases C-125/07 P, C-133/07 P, C-135/07 P and C-137/07 P, EU:C:2009:576, Erste Bank, para. 123 and 

case law cited therein. 
262  The wholesale is relevant in that case because it was at this level that the abuse was committed by 

Telekomunikacja Polska. By contrast, ST's wholesale turnover is in the present case not decisive because ST 
barely had any turnover in wholesale. This already shows that these two cases are factually different, so that in 
any event no meaningful consequence can be drawn from their superficial comparison.  

263  Total sales varied as follows over the relevant years (in Euros): 2005, ; 2006, ; 2007,  
; 2008, ; 2009, ; 2010,  (see table in recital 1491 of the Annex A.5 to 

the Application, Contested Decision). 
264  Annex A.5 to the Application, Contested Decision, recital 1494. 
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5.2. Second limb: inclusion of 2005 in the infringement period  

192. The Commission did not err in the Contested Decision when it set the duration of the 
infringement to last from 12 August 2005 until31 December 2010 (see above, paras. 119 et 
seq.). Accordingly, the Commission was justified to take into account that period for the 
calculation of the fine. It follows that also the second limb of the fifth plea must be 
rejected.  

6. CONCLUSION 

193. On those grounds, the Commission respectfully submits that the General Court should: 

 reject the Applicant's application for annulment in its entirety; and 

 order the Applicant to bear the costs of the present proceedings. 

Luigi MALFERRARI  Greta KOLVEA  Martin FARLEY 

Agents of the Commission 
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