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The anatomy of a presumption

IF FACT A is 
established to the 
standard of proof,

THEN FACT B is accepted 
as established to the 

standard of proof, too.

Fact B is mandatorily inferred and the burden of proof shifts on the defendant.

In principle, the defendant can ALWAYS rebut the mandatorily drawn inference .



Non-presumptions

PREMISES PROXIES

Normative assertions and 
economic generalisations

Substitutes for assessing 
vague concepts

 Identification of relevant effects and 
choice of optimal legal test

 Design of administrative priorities 
and non-priorities

 Basis for optional inferences

 Basis for optional inferences
 Tools for structuring the legal analysis
 Basis for the design of filters for 

demarcating lawful from unlawful 
conduct



Examples of non-presumptions

Not rebuttable upon proof that the 
arrangement was never implemented

‘Presumptions’ of legality and 
illegality in Guidelines

‘Presumption’ of dominance where 
the market share exceeds 50%

‘By object’ as a presumption of 
actual or likely anticompetitive 
effects

Inference based on a proxy

Illustrations of the authority’s policy and 
understanding of the law based on 
premises and proxies

‘Presumptions’ of lawfulness in 
Block Exemption Regulations Substantive rules based on premises and 

market shares as a proxy



BASIS IF A… …B

Akzo
(EU:C:2009:536)

If the parent company wholly owns 
a subsidiary…

…it exercises decisive influence over its 
commercial conduct

Anic
(EU:C:1999:356)

If undertakings have 
communicated with each other 
and have subsequently remained 
active in the market…

…their market conduct has been 
informed by the content of their 
communications

Aalborg Portland
(EU:C:2004:6)

If an undertaking has attended an 
anticompetitive meeting… …it has participated in the cartel

Dunlop
(EU:T:1994:79)

If there is evidence of 
anticompetitive instances 
sufficiently proximate in time…

…the infringement has continued 
uninterrupted in the period between

T-Mobile, Murphy,
Intel
(EU:C:2009:343, 
EU:C:2011:631, EU:C:2017:632)

If the conduct lacks any plausible 
explanation…

…it has the intrinsic capacity to harm 
competition



• THAYER-WIGMORE THEORY
shift of evidential burden = 
burden of producing evidence 
capable of calling B into question

• MORGAN-MCCORMICK THEORY
shift of burden of persuasion = 
burden of satisfying the standard 
of proof that ‘non-B’
# In this case, presumptions function 
akin to defences.



Fairness of presumptions

(…) a presumption, even where it is difficult to rebut, remains 
within acceptable limits so long as it is proportionate to the 
legitimate aim pursued, it is possible to adduce evidence to 
the contrary and the rights of the defence are safeguarded 
(…).

Case C-521/09 P Elf Aquitaine v Commission, ECLI:EU:C:2011:620, para 62

“

”



Procedure vs substance
33. The Court has indeed held that the presumption of a causal connection between a 
concertation and the market conduct of the undertakings participating in the practice (…) 
follows from Article 101(1) TFEU and consequently forms an integral part of the EU law which 
the national court is required to apply.
34. However, in contrast to that presumption, the answer to the question whether the mere 
dispatch of a message, such as that at issue in the main proceedings, may, having regard to all 
of the circumstances before the referring court, constitute sufficient evidence to establish that 
its addressees were aware, or ought to have been aware, of its content, does not follow from 
the concept of a ‘concerted practice’ and is not intrinsically linked to that concept. That 
question must be regarded as relating to the assessment of evidence and to the standard of 
proof, with the result that it is governed — in accordance with the principle of procedural 
autonomy and subject to the principles of equivalence and effectiveness — by national law.

Case C-74/14 Eturas and Others, ECLI:EU:C:2016:42



…nor can they compensate 
though for any such 

shortcomings.

Presumptions are not to blame 
for possible shortcomings in the 

substantive liability rules… 



Should economic premises be elevated into ‘presumptions of harm’?

EXAMPLE

‘(…) a finding that 
[platforms] restrict the 
ability of others to compete 
either on the platform or for 
the market in a way which is 
not clearly competition on 
the merits should trigger a 
rebuttable presumption of 
anticompetitiveness’.
Expert Report on Competition Policy for the Digital Era, p 71


