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• Taxation (or relief therefrom) is one of the means of granting State aid, 
having an equivalent effect to a direct grant. 

• It is logical that the EC may control fiscal State aid 

• Two sorts of fiscal aid cases :

– The tax authorities adopt discretional decisions (tax rulings) granting selective 
advantages to some undertakings

– The tax rules directly foresee selective advantages that apply automatically to 
the beneficiaries

• This seminar focuses on the second group. How to establish that a tax rule 
is selective? 

• Some recent hot cases:

– The Spanish goodwill GC Judgments 

– The Spanish Tax Lease GC Judgments   

– The Hungarian MOL and Progressive Tax cases

Introduction



• The normal method of identifying selectivity: the ‘three step test’: 

1. Identification of the comparator – framework of reference

2. Is there a derogation from such system? 

– de iure?

– de facto? – even if the measure is formally for everyone, its effects are limited 

(“disguised selectivity”)

3. Is the measure justified by the logic of the system? If yes, the measure is not selective, 

but it is for the MS to demonstrate this

• The burden of proof: a very relevant issue

• For the EC, in case of steps 1 and 2

• For the Member State, in case of step 3

Key issues on State aid and taxation (i)



• The actual application of the 3 steps test:

• Every exception to a general rule is considered selective by the EC, and 

• Its justification should be based on the logic of the system 

• Therefore, the burden of proof is reversed

• It is the EC who decides if an objective is “internal” or “external” to the tax system of the MS

• Any fiscal rule is therefore potentially subject to EC control

• When applied, this logic is potentially over-inclusive as regards tax 

policies. 

• Does the 3 steps test always work to detect selectivity? 

• Not necessarily: it often causes type 1 and type 2 errors. 

• It is an instrument, but not the only instrument 

• It is a ‘proxy’, not ‘the real thing’

Key issues on State aid and taxation (ii)



• The Spanish rule at stake: Article 12.5 TRLIS 

• EC Decisions: of 28.10.2009 (‘the 1st Decision’) and of 12.11.2011 (‘the 2nd Decision’), now 

annulled by the GC. 

• EC reasoning: 

– System of reference: Spanish corporate tax 

– A formal exception to the general tax rules in Spain. 

– It does not matter whether the rule is open de iure and de facto to all undertakings or not.

– It is selective de iure because only certain undertakings make use of the provision.

– Therefore, the measure favours those undertakings that make use of it. 

• If this (circular) reasoning were to be applied to any fiscal benefit in any Member State, it would

automatically lead to the same result. 

 Prima facie selectivity

 Step 3 as the only possible exit

 Reversal of the burden of the proof

 EC control of national fiscal choices

The ‘Spanish financial goodwill’ saga (i) 



• GC Judgments of 4 November 2014 in cases T-219/10, Autogrill v. 
Commission and T-399/11, Banco Santander v. Commission

• Reasoning on “selectivity”: 

– The fact that not all undertakings make use of the provision is not indicative of selectivity. 

– A mere formal exception to a reference framework does not automatically imply selectivity; 
at least not if that measure is materially available (de iure and de facto) to any undertaking. 

– In order to establish selectivity, the EC must show that the formal exception is materially 
reserved to a certain category of undertakings that can be categorized by certain 
specificities (by size, sector of activity, legal form, etc…). 

– If the measure is open to all undertakings, it is a general and not a selective measure. 

• Reasoning of the GC seems in line with Germany/EC, 3M and Gibraltar. 
Substance must prevail over form in the analysis of selectivity. Nothing new 
under the sun.

• EC appeal before CJ (Cases C-20/15P and C-21/15P): invoking French, 
Greek and Spanish export aid cases. Pending.

The ‘Spanish financial goodwill’ saga (ii) 



• AG Wathelet’s Opinion 

– Recommended the annulment of the GC judgment. 

– Following the three-step test is sufficient for the assessment of selectivity. 

• It suffices for the Commission to identify a state measure that constitutes a derogation from the 

system of reference to conclude that the measure is prima facie selective even if the state measure is 

open to all undertakings in the member state. 

• The fact that the economic operation regulated by the tax provision can be exercised by any 

company would not eliminate its selective character, it would only diminish its degree (para. 88) 

(which is irrelevant). 

– According to the AG, it would not be necessary to prove whether the derogation benefits a 

specific category or group of companies characterized by anything other that the mere 

exercise of the economic operation regulated by the tax provision. 

• That requirement would be a source of legal uncertainty (para. 84, 89 and 90) and would open the 

possibility for tax benefits to artificially scape from state aid control (para. 89-90, footnote 74)

• Requiring proof of material discrimination in favor of a specific category of undertakings should be 

“excessively formalistic and restrictive” (para. 85)

• The AG qualified as a “sophism” the decision of the GC not to accept the EC’s circular argument 

(footnote 68)

The ‘Spanish financial goodwill’ saga (iii) 



– From a legal perspective:  is the Opinion consistent with the case law (Germany v Commission, 

3M)? 

– From a functional perspective: the notion of aid would be significantly broader, thereby leading to 

an appreciable increase in the range of measures that would be caught by Art. 107(1) TFEU. 

– From a institutional perspective: the Opinion would lead to a significant shift in powers to the 

Commission. The Commission would have greater discretion to scrutinise (and to have a say over) 

national tax systems. 

– AG Wathelet’s Opinion however contrasts with AG Kokott’s Opinion in the Finanzamt Linz case (C-

66/14). 

• In this preliminary ruling, the Court of Justice had to assess whether an Austrian tax provision granting 

different treatment to the purchase of shareholdings of national and foreign companies as regards the 

deduction of the generated goodwill (therefore, a virtually equivalent situation) constituted State aid. 

• In her assessment of selectivity, AG Kokott agreed with the GC judgments in Banco Santander and Autogrill in 

that a tax provision can only be selective where it favours a specific category of national undertakings, and 

since the acquisition of national shareholdings is equally available to any national undertaking, it cannot be 

considered to favour any specific category of national companies. 

• The same Opinion considered that different legal treatment of purchases of national and EU shareholdings 

can constitute a restriction to the free movement of capital, but not State aid, and warned against the 

consequences regarding the division of competences between the EU and Member States in the area of 

taxation of an excessively broad interpretation of the selectivity criterion. 

The ‘Spanish financial goodwill’ saga (iv) 



• Several tax incentives were used in private contractual structures allowing 

investors to participate in the financing of shipbuilding  

• EC decision of 17.7.2013 and its convoluted reasoning 

• One-by-one the fiscal incentives ARE NOT incompatible State aid. How 

may it be that the existence of private structures would alter the situation? 

• Selectivity because the existence of discretional powers → As regards to 

whom? 

– Ship-owners / shipbuilders? → The EC says no…

– Investors? → only beneficiaries found by the EC on the basis of 

the same reasoning as in the financial goodwill case… 

• Interaction between private agreements/State aid rules

– The EC does not determine who is the real beneficiary of the 

agreements because they are not imputable to the State

– But the EC establishes its own competence for annulling clauses 

of those agreements…

• Actions for annulment pending before the GC

Spanish ‘Tax lease’ - Decision



• GC judgment of 17 December 2015 annulled EC Decision

– T-515/13, Spain vs Commission

– T-719/13, Lico Leasing and Pymar

– The Judgments have been appealed by the EC. Dozens of cases suspended awaiting the ECJ’s Judgment

• Absence of selectivity

– Any company can invest in the scheme (Autogrill/Santander)

– Public Administration only monitored the type of investment (assets), not the identity of the investor. 

• Effects on trade and competition not proven:

– Investors act in every sector of the economy

• Two comments:

– Investors only keep a small part (10%) of the economic advantage

– It is rare that a state aid Decision affects private contracts

• Pending appeal

Spanish ‘Tax lease’ – GC Judgment



• The Hungarian Law on mining rights: 

– The possibility of an agreement for the extension of mining rights was open to all 

– Such an agreement would set the subsequent fees during the extended duration 

– Hungary pass an agreement with MOL

– Later, Hungary increase the mining fees foreseen in the general legislation

• The EC Decision: the combination of both measures was an aid to MOL. 

• ECJ Judgment of 2015 in Case C-15/14P MOL:  

– A general scheme based on objective criteria only selective if the EC shows that it can actually only 

apply to certain categories. 

– This may be the case even if the scheme actually applies just to one company; the essential 

element is that it is open to all. 

– The fact that rates are the result of a negotiation does not automatically entail selectivity if the 

administration treats all companies equally as regards these eventual negotiations.

– The fact that the EC did not look at other similar agreements passed by Hungary with other mining 

companies made it impossible to conclude that the MOL agreement was selective. 

The Hungarian MOL case 



– Hungarian tax measures:

• advertisement, 

• tobacco sales and 

• food chain inspection. 

– Progressivity of the tax rates based on turnover. 

• Each tax measure is the reference system

• Progressivity (when applied on profits) has traditionally been seen

an inherent element of the tax system

– If we apply the 3 step test normally, the measure does not

appear to be selective. 

• Something wrong with this? 

The Hungarian Progressive Rates (i)



• The EC considers that these progressive taxes are State aid. 

– EC Opening decisions of  12.3.2015 on tobacco tax (SA 41187) 

– EC Opening decisions of  12.3.2015 on food chain tax (SA 40018) and 

– EC Opening decisions of 15.7.2015 on advertisment tax (SA 39235). 

• In order to reach such a conclusion, the EC departs from the traditional 3 step test by

relying on the Gibraltar case law (decision on tobacco tax, par. 18, 19 & 24): 

• “The progressive character (…) cannot, however, form part of that reference system.” 

• “It is not sufficient to confine the selectivity analysis to (…) any reference system as defined by a 
Member State.” “It is also necessary to evaluate whether the boundaries of the system of reference
haven been designed by the Member State in a consistent manner or, conversely, in a clearly arbitrary
or biased way, so as to favour certain undertakings.”

• [The measure] “differentiates between undertakings depending on the amount of turnover”  [In turn this] 
“correlates to a certain extent with the size of the undertaking”  [So, the measure] “appears by its very
design to differentiate between undertakings based on their size”. 

• So, the EC now recognizes, in line with the Banco Santander case law, that: 

– substance must prevail over form in the analysis of selectivity and 

– it is necessary to identify the category of undertakings that are favored by the measure.  

The Hungarian Progressive Rates (ii)



• Material selectivity is the key issue as regards fiscal aid

• The 3 step test 

– It may embrace too much (Santander) or too little (Gibraltar). 

– It is an analytical instrument not ‘the real thing’. 

– A formal exception genuinely open to all is not enough 

• Logical to ask also what is the category of undertakings that would benefit 

from the exception.

• After all, what matters in selectivity is substance, not form. 

• This is in line not only with the case law but with normal EC practice. 

• Important for the institutional balance of competences between the EC and 

the Member States.  

• Non selective advantages may be advantages, but are not State aid. 

Final remarks
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