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Issues to be discussed

1) Competition and innovation

2) Mergers and innovation

3) Disruptive innovations and competition

4) Two sided markets and network effects

5) Merger control in the US and the EU: innovation markets versus efficiency
defence
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Competition 
and Innovation

OECD Competition, Patents and Innovation Roundtable, 2006

Claims about the relationship between levels of competition and levels of
innovation are complex and contradictory.

One view holds that innovation is stronger in highly concentrated markets
because large, dominant firms have more resources to pay for it and a greater
prospect of reaping the rewards from it.

The opposing view holds that smaller firms in more competitive
environments are more likely to innovate because they have more to gain
and less to lose from innovation, and indeed they may face more pressure to
innovate in order to survive.

And in between, there is the theory that moderate levels of market competition
produce the most innovation; that is, the curve describing the relationship between
concentration and innovation looks like an inverted U. Empirical research has
yielded diverging results regarding the two extreme positions and it has not
definitively confirmed the inverted U theory, either.
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Competition, intellectual property and 
innovation

We provide empirical evidence of innovation responding positively to the
product market reform in industries of countries where patent rights are
strong, not where these are weak. The positive response to the reform is more
pronounced in industries in which innovators rely more on patenting than in other
industries, and in which the scope for deterring entry through patenting is not too
large.

Our empirical findings are in line with step-by-step innovation models predicting
that product market competition enhances innovation and, more importantly, that
patent protection can complement competition in inducing innovation.

Philippe Aghion, Peter Howitty, Susanne Prantlz, “Patent Rights, Product Market
Reforms, and Innovation” February 19, 2013
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Competition, intellectual property and 
innovation

In this paper, we contributed empirical evidence suggesting that strong patent
rights can complement competition-increasing product market reforms in
inducing innovation.

Our main findings are as follows. First, the product market reform that was
part of the European Single Market Program in 1992 enhances innovation
in industries that are located in countries where patent rights are strong,
but not in industries of countries where patent rights are weak.

Second, the positive innovation response to the product market reform is
more pronounced in industries in which innovators rely more on patenting
than in other industries, and in which the scope for deterring entry through
patenting is not too large.

Philippe Aghion, Peter Howitty, Susanne Prantlz, “Patent Rights, Product Market
Reforms, and Innovation” February 19, 2013
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Competition, intellectual property  and 
innovation

(If firms (…) compete on an equal technological footing (…), each firm’s
incentive to innovate depends on the difference between its post-innovation rent
and its pre-innovation rent, and this difference- the net innovation rent - is in turn
affected by both, product market competition and patent protection.

More specifically, in a neck-and-neck sector where firms make positive
profits even if they do not innovate, tougher product market competition
will reduce this pre-innovation rent. It may also lower the post-innovation
rents but to a lower extent. Thus, overall, product market competition will
increase the net innovation rents in a neck-and-neck sector: this we refer
to as the escape competition effect (…). On the other hand, stronger patent
protection will enhance post-innovation rents to a larger extent than pre-
innovation rents, especially when the latter are bogged down by
competition. Hence, there is complementarity between product market
competition and patent protection in inducing innovation.

Philippe Aghion, Peter Howitty, Susanne Prantlz, “Patent Rights, Product Market
Reforms, and Innovation” February 19, 2013

6



7

Philippe Aghion, Peter Howitty, Susanne Prantlz “Patent Rights, Product Market 
Reforms, and Innovation”, February 19, 2013
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Need for a multidimensional approach to 
competition law enforcement

I would note that historically—and in many cases today—the focus of
antitrust concerns is on the likely price effect of a proposed merger. This
focus on price makes the most sense when dealing with commodity products
such as oil, steel or aluminum, and this is where early antitrust enforcers
focused their efforts.

But today’s economy looks very different. Many of the markets we
encounter today are not simple, commodity markets. Rather, most producers
of finished goods actually compete with each other multi-dimensionally, and
this is even more true in service markets, which can be highly differentiated. In
these markets, price is just one dimension of the competitive rivalry,
along with quality, service, reputation, innovation, and a host of other
factors that distinguishes the offering of one competitor from another.

Remarks at the 32nd Annual Antitrust & Consumer Protection Seminar Washington State Bar
Association – November 4, 2015 Stephen Weissman, Deputy Director, Bureau of Competition,
Federal Trade Commission
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Issues to be discussed

1) Competition and innovation

2) Mergers and innovation

3) Disruptive innovations and competition

4) Two sided markets and network effects

5) Merger control in the US and the EU: innovation markets versus efficiency
defence
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Little is known about the relationship
between mergers and innovation

1) Schumpeter (1942) suggests a relationship between firm size,
concentration and innovation.
2) Schmalensee (Schmalensee 1989) focuses on two hypotheses derived from
the Schumpeterian tradition, 1) innovation increases with firm size and 2)
innovation increases with market concentration. The importance of these two
factors with respect to merger policy is evident, since horizontal acquisitions can
affect both.

Though there are numerous empirical studies ((Cohen and Levin 1989),
(Scherer 1980), (Bound, Cummins et al. 1984) and (Cremer and Sirbu 1978)
investigating these two hypotheses, their results are mixed. The use of proxy
variables for innovation and the methodological problems involved reduce
the significance of the acquired results.
Furthermore, several factors that correlate with firm size and concentration can
very likely be correlated with innovation as well.
Differences found between industries also need to be corrected in order to
create a general framework

Elena Cefis, Mark Grondsma, Anna Sabidussi, Hans Schenk, The Role of Innovation in Merger Policy: Europe's
Efficiency Defence versus America's Innovation Markets ApproachTjalling C. Koopmans Research Institute,
Discussion Paper Series nr: 07-21
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Little is known about the relationship
between mergers and innovation

Acquisitions can improve innovation activities of firms because of economies of
scale and scope.

A merger involving firms in the same market can eliminate duplicative
research, combine research efforts for more efficiency or increase the
diversity of the research programs (Ernst and Vitt 2000).

Elena Cefis, Mark Grondsma, Anna Sabidussi, Hans Schenk, The Role of Innovation in Merger Policy: Europe's
Efficiency Defence versus America's Innovation Markets ApproachTjalling C. Koopmans Research Institute,
Discussion Paper Series nr: 07-21
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Little is known about the relationship
between mergers and innovation

It is also argued that acquisitions create factors with a negative impact on
innovative activity. One of these mentioned by Hitt et al (1998) is the effect
of the increase in debt that often results from acquisitions. This can cause
companies to forego on riskier investments, i.e. research and development that
they would have invested in without the acquisition.

Elena Cefis, Mark Grondsma, Anna Sabidussi, Hans Schenk, The Role of Innovation in Merger Policy: Europe's
Efficiency Defence versus America's Innovation Markets ApproachTjalling C. Koopmans Research Institute,
Discussion Paper Series nr: 07-21
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Little is known about the relationship
between mergers and innovation

Several empirical studies (Hitt et al (Hitt, Hoskisson et al. 1991), Healy, Palepu
and Ruback (Healy, Palepu et al. 1992), Hitt et al (Hitt, Hoskisson et al. 1996)
among others) have been performed to understand the effects of acquisitions on
innovation activity.
Hitt et al (Hitt, Hoskisson et al. 1991) make the distinction between innovative
input (R&D expenses divided by sales and corrected for average industry R&D)
and output (number of patents held divided by total sales) and investigate how
these are affected by acquisitions. They find that acquisitions have a
significant negative effect on R&D input as well as on R&D output. The
latter is mainly caused by the diversification involved in the acquisition while
diversification was insignificant with respect to R&D input. The negative relation
with respect to R&D input can be explained by the economies of scale and
scope, which can lead to reduce inputs but higher or equal outputs. But
since the data showed a decline in both inputs and outputs of the firms
involved in the acquisitions relative to their competitors, this argument
loses ground.

Elena Cefis, Mark Grondsma, Anna Sabidussi, Hans Schenk, The Role of Innovation in Merger Policy: Europe's
Efficiency Defence versus America's Innovation Markets ApproachTjalling C. Koopmans Research Institute,
Discussion Paper Series nr: 07-21
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Little is known about the relationship
between mergers and innovation

Healy, Palepu and Ruback (Healy, Palepu et al. 1992) have investigated the
effects of acquisitions on corporate performance for the largest 50 acquisitions
between 1979 and mid- 1984. They find that acquisitions do not lead to
decreases in long-term capital expenditures and R&D investments.

Hitt et al (Hitt, Hoskisson et al. 1996) in another study of the industrial
manufacturing segment in the period 1985-1991 find that acquisition intensity
is negatively correlated to internal firm innovation, thus indicating a clearly
different effect.

Elena Cefis, Mark Grondsma, Anna Sabidussi, Hans Schenk, The Role of Innovation in Merger Policy: Europe's
Efficiency Defence versus America's Innovation Markets ApproachTjalling C. Koopmans Research Institute,
Discussion Paper Series nr: 07-21
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Little is known about the relationship
between mergers and innovation

There is significant evidence pointing at the importance of the fit of the
acquired company into the acquirer ((Ahuja and Katila, 2001; Cassiman,
Colombo et al., 2003; Cassiman, Colombo et al., 2005). The more related
companies are, up to a certain point of relatedness, the better their
performance with respect to R&D input and output than less related
companies.

This conclusion can be a possible explanation for the difference in results of the
empirical studies. Studies that contain data on unrelated companies
committing on acquisitions can show (more) negative results when the
researchers do not correct for relatedness of the companies, and vice
versa

Elena Cefis, Mark Grondsma, Anna Sabidussi, Hans Schenk, The Role of Innovation in Merger Policy: Europe's
Efficiency Defence versus America's Innovation Markets ApproachTjalling C. Koopmans Research Institute,
Discussion Paper Series nr: 07-21
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Research: Innovation Suffers When Drug
Companies Merge

Unfortunately, our recent research shows that antitrust authorities have
been too lenient, at least when it comes to drug company mergers.

We find that regulators have been overlooking how these mergers reduce
innovation and research and development at the merging firms. That’s not the
only thing regulators are largely ignoring. These mergers are also having a
sizable negative impact on innovation and R&D at the combined firm’s rivals.

It’s not unexpected that merging companies reduce their R&D spending
following a merger. That may be due to the cost savings of pooling efforts
and combining their labs. Research has shown that pharma mergers
reduce innovation. But what’s suprising and troubling is that our new
evidence shows that the merging companies’ competitors also spend less
on R&D after the merger. Hence, industry competition and innovation
become less dynamic overall.

Justus Haucap and Joel Stiebale, Harvard Business Review, August 03, 2016
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Research: Innovation Suffers When Drug
Companies Merge

We analyzed 65 pharma mergers that were all scrutinized, but eventually
approved, by the European Commission and also other jurisdictions. We
wanted to know measurements of innovation (such as R&D spending and
resulting patents) change after a merger for both the merging parties and for
their rivals. What makes our study unique is that we compared firms’ innovation
activities not only before and after acquisitions, but we also compared those
merging companies to firms in similar pharmaceutical markets without merger
activities.
Our results very clearly show that R&D and patenting within the merged
entity decline substantially after a merger, compared to the same activity in
both companies beforehand. Then we applied a market analysis, the same
one used by the European Union in its models, to analyze how the rivals of the
merging firms change their innovation activities afterward. On average,
patenting and R&D expenditures of non-merging competitors also fell —
by more than 20% — within four years after a merger. Therefore,
pharmaceutical mergers seem to substantially reduce innovation activities in the
relevant market as a whole.

Justus Haucap and Joel Stiebale, Harvard Business Review, August 03, 2016
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Research: Innovation Suffers When Drug
Companies Merge

What’s the reason for this? At least for the mergers we looked at, acquirers
often target firms that have a relatively similar patent portfolio.

That means there’s less competition for discovering and developing new
therapies. If a non-merging rival is also researching similar therapies, that
outside firm also now has one less competitior. It experiences a similar
reduction in competition as the acquiring firm.

Justus Haucap and Joel Stiebale, Harvard Business Review, August 03, 2016
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Issues to be discussed

1) Competition and innovation

2) Mergers and innovation

3) Disruptive innovations and competition

4) Two sided markets and network effects

5) Merger control in the US and the EU: innovation markets versus efficiency
defence
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Sustaining and disruptive innovations 

Sustaining innovation takes place within the value network of the
established firms and gives customers something more or better in the
attributes they already value.
− Disruptive innovation takes place outside the value network of the
established firms and introduces a different package of attributes from the
one mainstream customers historically value.

Sustaining and disruptive refer not to technological progress, but to the
relationship between the innovation and the value network around it: a
sustaining innovation takes place within the value network, whereas a disruptive
innovation comes from outside of the value network and displaces it. As
Christensen describes it, within the value network, incumbent firms tend to
improve products constantly, so as to pull the market upwards towards the high-
end. This leaves the door open for other firms to come from a neighbouring
market and start offering low-end products that meet the basic requirements of
the value network and offer additional value (outside of the value network). If
these other firms are successful in gaining a foothold on the low-end of the
market, the value network will be redefined on their terms, and they will supplant
the incumbent firms.

Note by Alexandre de Streel and Pierre Larouche, Disruptive Innovation and Competition Policy
Enforcement, OECD, 2015

21



Disruptive innovations 

Disruptive innovation is not a new phenomenon: in the past, the advent of the
automobile (replacing horse-drawn carriages), of the telegraph (replacing
mail) and of the phonograph (replacing live performances) can all be
presented as disruptive innovations, with the one proviso that the disruptive
innovations started as luxuries and it took some time before their cost of
production were reduced such that they could displace existing technologies.

In more recent times, disruption ‘on the cheap’ has become possible. Many
disruptive innovations now benefit from the characteristics of digital technologies
such as: network effects, which may be direct or indirect, leading to market
tipping; reduction of costs allowed by the reduction of intermediation; and
scalability providing rapid access to a potentially global customer base.

Note by Alexandre de Streel and Pierre Larouche, Disruptive Innovation and Competition Policy
Enforcement, OECD, 2015 22



Disruptive innovations  and market entry

From a business perspective, disruptive innovation offers an alternative path to
market entry and growth, in addition to the more traditional path of challenging
the incumbent firm(s) head on, via sustaining innovation or more statically via
cheaper products or superior marketing, for instance.

Because it avoids frontal competition, a disruptive innovation strategy can
allow the disruptor to grow ‘under the radar’ of incumbent firms and, if
successfully executed, can offer more growth potential..

Note by Alexandre de Streel and Pierre Larouche, Disruptive Innovation and Competition Policy
Enforcement, OECD, 2015
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Competition and disruptive Innovations 

20. With disruptive innovation, competition takes place at the level of market
definition: the aim of the disruptor is, by starting from a product which
would normally be on another relevant market, to create sufficient overlap
with the value network of the existing market in order to attract customers away
from the existing market. In so doing, the value network is shifted, and the
disruptive innovation takes centre stage. To the extent the incumbent firms
remain on the ‘redefined’ post-disruption market, they play a reduced role.
Alternatively, the traditional market can remain, but its overall significance is
diminished. For instance, once browser-centric computing came to disrupt the
traditional PC software markets, the market for operating systems did not vanish
away – nor did Microsoft’s position on that market – but it faded in significance,
and the focus of competition policy turned to firms such as Google.

Note by Alexandre de Streel and Pierre Larouche, Disruptive Innovation and Competition Policy
Enforcement, OECD, 2015

24



Challenges to competition law
enforcement

Methodologically, disruptive innovation can hardly be captured with the tools
of market definition and market power analysis, which do not account for the
competition for the definition of the relevant market that is characteristic of
disruptive innovation. In addition, competition authorities experience difficulties in
acting quickly enough to deal effectively with attempt to prevent disruptive
innovation.

Futhermore, market shares are not necessarily a useful indicator of market
power as markets and relative positions can be very unstable when there are
disruptive innovations ( cf Microsoft / Skype)

Barriers to entry is not usually a useful concept in antitrust enforcement in
cases of disruptive innovations as disruptors do not try to enter the market of the
disrupted firms.

-Business models are frequently unstable and hence the concept of
« competition on the merits » is not helpful to distinguish between
anticompetitive and procompetitive practices.
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Disruptive innovations and competition
law enforcement: challenges

- It is very difficult to predict the commercial potential for disprutive
technologies ( cf Decision Stéris/Synergy)

-In a number of cases there may be a trade-off between the emergence of
disruptive innovations and the development of sustaining innovations. In
facilitating interconnection the competition authority may facikltate sustaining
innovations and weaken the incentive for disruptive innovations.(cf Decisions
Microsoft et Intel)
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The AT&T/ NCR merger decision (Case 
No IV/M.050 -AT&T / NCR), 1991

An (…) important aspect of the proposed concentration is the possible
combination of AT&T's know-how and manufacturing capacities within
the telecommunication and network processing businesses with those
of NCR in its computer and, in particular, its workstations businesses.

Considering the strength and market position of the parties on their
respective markets, the concentration could lead to a strengthening of NCR's
leading position on the workstations markets. This aspect of the
concentration also needs to be appraised according to Art. 2(1)(b) of the
Merger Regulation.

Case No IV/M.050 -AT&T / NCR, 18.01.1991
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The AT&T/NCR merger decision

28. The question remains whether there is a high probability that this
concentration would enhance the position of NCR in the workstation market by a
flow of technical and marketing knowhow in the future.

There is a potential complementarity in the technical field and the marketing of
workstations and communication products, and these synergies may give
AT&T/NCR the chance of developing more advanced communication
features at lower cost, although to date in similar cases, such potential
synergies have never been realised.

Case No IV/M.050 -AT&T / NCR, 18.01.1991
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The AT&T/NCR merger decision

30. It is not excluded that potential advantages flowing from synergies may
create or strengthen a dominant position. In this case, however, AT&T/NCR
have to face important competitors such as IBM, Siemens/Nixdorf, Olivetti, CGE.
These companies are active in the computer field as well as in the
telecommunications sector(2). The possible advantages which AT&T hopes to
gain from this concentration are for the moment theoretical and have yet to
be proved in a future market place. To date, similar attempts to combine
computer and telecommunications business have all failed or at least not
yet fulfilled the expectations which motivated the participants (e.g.
Siemens/Nixdorf).

31. On the basis of the information currently available to the Commission
concerning the present situation and future developments in these markets,
these potential benefits to AT&T/NCR do not lead to the conclusion that the
concentration will result in the creation or strengthening of a dominant
position.

Case No IV/M.050 -AT&T / NCR, 18.01.1991
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The Microsoft/ Skype (2011)
merger decision in the EU

c) Market shares

78. Market shares only provide a limited indication of competitive
strength in the consumer communications services markets. As
explained above in paragraphs 70 to 72, consumer communications
services are a nascent and dynamic sector and market shares can
change quickly within a short period of time. Furthermore, almost all
communications services are offered free of charge.

80. In the present case, the Commission considers that market shares in
volume constitute better indicators than market shares in value as
most of the consumer communications services are provided free of
charge.

84. The Commission considers that competition in the consumer
communications services markets is driven by innovation. The high degree
of innovation in these markets is proven by the pace at which new
innovation has been introduced in the past, such as group video, mobile
video and HD video, or PC-to-PSTN, PSTN-PC calls.

Case No COMP/M.6281 ‐MICROSOFT/ SKYPE
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The Microsoft/ Skype (2011) merger
decision in the EU

d) Innovation

81. Since consumer communications services are mainly provided for free,
consumers pay more attention to other features. Quality is therefore a
significant parameter of competition.

82. The parties submit that there has been a significant research and
development trend over the last five to ten years towards digitization of
traditionally analogue
communications (such as voice and video). This results in a significant
expansion in the number and types of platforms supporting consumer
communications services.

83. The innovation cycles in these markets are short. As a result,
software and platforms are constantly being redeveloped. Innovators
generally enjoy a short lead in the market.

Case No COMP/M.6281 - MICROSOFT/ SKYPE
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Laqrge market shares not necessarily good 
indicators of market power

The  Facebook /WhatsApp  (2014) decision

(99) Even if the data provided by the Parties were to underestimate the Parties'
combined market shares, the Commission notes that the consumer
communications sector is a recent and fast-growing sector which is
characterised by frequent market entry and short innovation cycles in
which large market shares may turn out to be ephemeral. In such a dynamic
context, the Commission takes the view that in this market high market shares
are not necessarily indicative of market power and, therefore, of lasting damage
to competition.46
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Large market shares not necessarily good 
indicators of market power

Cisco  system (General Court 2013)
68 First, as regards the figures relating to the use of WLM, it is sufficient to
observe that the figures mentioned in the contested decision show a
significant fluctuation of (Windows Live Messenger’) WLM’s market share
over a relatively short period of seven months. Irrespective of whether the
market share losses benefited Skype or other providers of video
communications services, the fact remains that those figures demonstrate the
instability of market shares on the narrow market, on which the Commission
relied solely for the purposes of its analysis.

69 Moreover, and above all, as highlighted by the Commission in the contested
decision and in the defence as well as by the intervener, the consumer
communications sector is a recent and fast-growing sector which is
characterised by short innovation cycles in which large market shares may
turn out to be ephemeral. In such a dynamic context, high market shares are
not necessarily indicative of market power and, therefore, of lasting damage to
competition which Regulation No 139/2004 seeks to prevent.
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Large market shares not necessarily good 
indicators of market power

Cisco  (2013) system

70 Second, although PCs remain the most used platform for consumer
video communications, a substantial and growing share of new demand
for those services originates from users of tablets and smartphones, sales
of those appliances having overtaken those of PCs in Western Europe
according to recital 32 of the contested decision. The Commission and the
intervener rightly draw attention to the extent of that growth, which the applicants
do not contest, because any attempt by the new entity to exert any market power
on the narrow market would risk reinforcing that trend to the detriment of the new
entity. The new entity is less present on those other platforms and faces
strong competition from other operators, in particular Apple and Google.
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Large market shares not necessarily good 
indicators of market power

Cisco  (2013) system

71 Third, the intervener is also right in observing that the increasing use of
tablets and smartphones for video calls means that a growing number of
users expect that it should be possible to make those calls from all types
of platform. WLM’s weak presence on tablets and smartphones does not
allow it to respond to that new demand and therefore reduces its
commercial attractiveness. The Commission was therefore right to refer to that
limited presence in order to qualify the significance of the high market shares
observed on the narrow market which it used as a starting point for its
competition analysis inthe contested decision.
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Large market shares not necessarily good 
indicators of market power

Cisco Systems /Messagenet SpA 2013  Court 
decision

.
(…)74 It follows that the very high market shares and very high degree of
concentration on the narrow market, to which the Commission referred
merely as a basis for its analysis, are not indicative of a degree of market
power which would enable the new entity to significantly impede effective
competition in the internal market.
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The Steris/Synergy (2015) merger
Steris and Synergy are the second- and third-largest sterilization
companies in the world, the largest provider being Sterigenics International
LLC (Sterigenics). Sterilization of many healthcare and healthcare-related
products is a critical final step in their manufacture;

Three primary methods of contract sterilization are currently used in
the United States: gamma radiation, e-beam radiation, and ethylene
oxide gas (EO).

Steris, with twelve gamma facilities across the country, is one of only two
U.S. providers of contract gamma sterilization services.

Synergy, a British company, operates (…) two contract sterilization
facilities located in Daniken, Switzerland (which) is the only facility in the
world providing x-ray sterilization services on a commercial scale.

Case N° 1:15 CV 1080, US District Court Northern District of Ohio, Eastern Division,
FTC vs Steris Corporation and al.
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The Steris/Synergy merger
The FTC alleges that, prior to the proposed merger announced on October
13, 2014, Synergy had been planning to enter the U.S. with an emerging
x-ray sterilization technology it hoped would disrupt the current
duopoly in the U.S. contract sterilization market, competing directly
with Steris’ and Sterigenics’ gamma sterilization services.

According to the FTC, x-ray sterilization is a competitive alternative to
gamma sterilization because it has comparable, “and possibly superior,”
depth of penetration and turnaround times.

The FTC claims that, if consummated, the merger would allow Steris to
insulate itself against competition with its gamma business. Synergy’s
planned x-ray sterilization facilities would have targeted Steris’ and
Sterigenics’ gamma sterilization customers, providing them with options for
contract sterilization and resulting in lower prices and improved quality.

Case N° 1:15 CV 1080, US District Court Northern District of Ohio, Eastern Division,
FTC vs Steris Corporation and al.
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The Steris/Synergy merger
According to the FTC, the “actual potential entrant” doctrine specifically
addresses this factual scenario: where a potential entrant (i.e., Synergy)
merges with a firm already competing in the market (i.e., Steris) and the
effect lessens future competition.

The FTC asserts that the acquisition of an actual potential competitor
violates Section 7 if (1) the relevant market is highly concentrated, (2) the
competitor “probably” would have entered the market, (3) its entry
would have had pro-competitive effects, and (4) there are few other
firms that can enter effectively. (Mem. in Supp. of Mot. for TRO and
Prelim. Inj. 6 n.40, Doc #: 5-1.)

Case N° 1:15 CV 1080, US District Court Northern District of Ohio, Eastern Division,  
FTC vs Steris Corporation and al.
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The Steris/Synergy merger
The FTC contends that Synergy was poised to enter the U.S. market in Fall
2014 by constructing one or more x-ray facilities, and that the merger with Steris
caused Synergy to abandon the effort.

In fact, the evidence shows the opposite in at least three ways.

One, while Synergy’s PLC Board had endorsed the concept of U.S. x-ray in
September 2014, the business plan had not been approved and there were
significant obstacles that (…) needed to ( be) overcome in order to win approval.

Two, the announced merger with Steris in October 2014 had no significant impact
on Synergy’s plans for U.S. x-ray.

Three, it was McLean, and not CEO Steeves, who made the decision in February
2015 to discontinue the U.S. x-ray project after he concluded that there was little
to no likelihood of obtaining SEB approval, let alone approval from a combined
Synergy/Steris board.

Case N° 1:15 CV 1080, US District Court Northern District of Ohio, Eastern Division,  FTC 
vs Steris Corporation and al. 40



Décision Google/DoubleClick
The recent Google/DoubleClick merger illustrates the limits of current merger
analysis in dealing with innovation.

Google operates an internet search engine providing online advertising space
on its own websites and its network. DoubleClick runs an advertising
business for advertising serving, management, and reporting technology
worldwide, and offers services as an intermediary platform (advertising
exchange).
The fact that both firms did not operate in the same market was a
determinative factor in the Commission’s decision to approve the merger.

However, the European Commission did not consider that the merger would
remove the border between search advertising (Google) and display
advertising (DoubleClick) and would contribute to Google’s dominance in
the new market. If two undertakings with significant market power have
complementary innovative products, it is likely that the merger may increase the
ability of both merger parties to control further innovation, including the future
direction of innovation, and to merge the products into the same market.78

Graef, Inge; Wahyuningtyas, Sih Yuliana; Valcke, Peggy (2014) : How Google and others upset
competition analysis: disruptive innovation and European competition law, 25th European Regional
Conference of the International Telecommunications Society (ITS), Brussels, Belgium, 22-25 June
2014
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Taking potential disruptive innovations 
into consideration in US merger control

In addition, because Section 7 of the Clayton Act is forward-looking, the
agencies must also assess whether firms not currently selling products or
services should be included as “market participants” for purposes of the
competitive analysis. We also consider whether there are other firms not
currently in the market that are likely to enter the market or expand their
operations in a way that will counteract the potential for anticompetitive
harm from the merger. Assessing competitive conditions in the near future is
standard fare for our merger reviews, but, invariably, we are encouraged to
examine some development lurking at the fringes of the market that creates
uncertainty about competition in the future. For instance, we often hear
claims that new or existing competitors are competing with a different
mix of products or delivery options in a way that threatens to upend
current market dynamics. And where the facts bear that out, we are likely
to close a merger investigation without action.

Remarks at the 32nd Annual Antitrust & Consumer Protection Seminar
Washington State Bar Association – November 4, 2015
Stephen Weissman, Deputy Director, Bureau of Competition, Federal Trade Commission 42



Issues to be discussed

1) Competition and innovation

2) Mergers and innovation

3) Disruptive innovations and competition

4) Two sided markets and network effects

5) Merger control in the US and the EU: innovation markets versus efficiency defence
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Two-sided markets are served by platforms that have:

1. two distinct groups of consumers

2. indirect externalities exist across groups of consumers, and

3. a price structure is non-neutral

4. No possibility for the two groups of consumers to alter the allocation
of costs decided by the platform through side payments

Elements of  two-sided markets

44



1. There are two distinct groups of consumers 

- These need each other in some way and rely on the platform to 
intermediate transactions between them. 

- A two-sided platform provides goods or services simultaneously to these 
two groups.

Definition
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2. There are indirect externalities across groups of consumers.

- The value that a customer on one side realizes from the
platform increases with the number of customers on the other
side.

- For example, a search platform is more valuable to advertisers if
it is more likely that it will reach a larger number of potential
buyers.

- At the same time, it is more valuable to potential buyers if the
platform has more advertisers because that makes it more likely
that a buyer will see a relevant advertisement.

Definition
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3. The price structure set by the platform is non-neutral

- The price structure is the way prices are distributed between consumers
on the two sides of the market.

- The platform can affect the volume of transactions by charging more to
one side of the market and reducing the price paid by the other side by an
equal amount.

- Since the price structure matters, the platform must design it so as to
induce both sides to join the platform.

and cannot be altered by side payments between the two sides

Definition
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Pricing on two-sided markets

48

Pricing in two-sided markets has received considerable attention in formal
economic research. The main result is that pricing to one side of the market
depends not only on the demand and costs that those consumers bring
but also on how their participation affects participation on the other side
and the profit that is extracted from that participation.

In a one-sided market, we can characterize the price– cost mark-up in terms of
elasticity of demand and the marginal cost.

But in a two-sided market, pricing decisions will also include the
elasticity of the response on the other side and the mark-up charged to
the other side. Since the platform faces a similar computation on the other
side, prices on both sides of the market depend on the joint set of demand
elasticities and marginal costs on each side (Rochet and Tirole, 2003, 2006;
Weyl, 2009)..

Rysman, Marc. 2009. "The Economics of Two-Sided Markets." Journal of Economic
Perspectives, 23(3): 125-43.



Pricing on two-sided markets
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This result has important implications for prices.

For instance, in any market, prices typically fall as the price elasticity of
demand increases, but in a two-sided market the effect can be even
larger:

The low price on one side not only attracts elastic consumers on that
side but also, as a result, leads to higher prices or more participation on
the other side. The increased value extracted from the other side magnifies
the value of having consumers on the first side, which leads to a yet bigger
price decrease and quantity increase for the side that experiences the increase
in elasticity

Rysman, Marc. 2009. "The Economics of Two-Sided Markets." Journal of Economic
Perspectives, 23(3): 125-43.



The limits of traditional tools used in 
antitrust analysis

The economics literature to date has shown that a number of the standard
economic models, theorems, and tools that are relied on in antirust do not
apply to multisided platform businesses without significant modification.

The following is a not necessarily complete compendium of known and well-
documented problems with applying results based on single-sided analysis
to multisided platforms:
• The Lerner Index based on the elasticity of demand for a single group of
customers does not hold.
• The SSNIP test is wrong conceptually when applied to one group of
platform customers.
• Critical loss formulas based on diversion ratios and estimates of the
elasticity of demand for a single group of customers are wrong.

David S. Evans , The Consensus among Economists on Multisided Platforms and Its
Implications for Excluding Evidence that Ignores It, 13 April 2013
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The limits of traditional tools used in 
antitrust analysis

• Estimates of structural models are biased if the econometric model
specified does not consider the demand interdependencies.

• The upward pricing pressure formulas derived for single-sided firms are
wrong for multisided platforms.

• Price less than marginal cost for one group of customers is consistent
with non-exclusionary profit-maximizing behavior.

• The conditions under which a tie could exclude competition found by
traditional models do not apply.

In many of the cases above the multisided platform literature has derived
extensions of single-sided formulas to the multisided platform context.
Unfortunately, many of the simple formulas used for “back of the
envelope” calculations turn out to be quite complicated for multisided
platforms and require much more information to implement.

David S. Evans , The Consensus among Economists on Multisided Platforms and Its
Implications for Excluding Evidence that Ignores It, 13 April 2013 51



Most economists agree on the high level idea that the SSNIP test should be
adjusted in multi-sided environments. But there is much less consensus on the
practicalities of SSNIP analysis in such markets.

Indirect network externalities should be brought into the picture when the
SSNIP test is applied in two-sided markets.

Such externalities may turn a profitable SSNIP on a single side into an
unprofitable SSNIP when both sides are taken into account.

The application of the SSNIP test in two-sided markets was one of the issues
raised by the DoJ and the parties in the United States v. First Data Corp District
Court case

Dirk Auer and Nicolas Petit: Two-sided markets and the challenge of turning economic theory
into antitrust policy”, The Antitrust bulletin, October 6 2015

Ex :  the SSNIP test
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Should a single SSNIP test be applied to both sides of the market, or
should a separate test be applied to each side?

In the First Data case, the DoJ looked at both sides of PIN networks
separately and only applied the SSNIP test to the merchant side (it is on
this side that anticompetitive effects were deemed most likely).

Whether this was the right decision is debatable. Some economists argue
that a single “platform” market should be defined when users on both
sides of the platform conclude tangible transactions (i.e. a financial
transfer in exchange for a good or service) which is the case of most card
networks and not the case of most advertising platforms.

Dirk Auer and Nicolas Petiti: Two-sided markets and the challenge of turning economic
theory into antitrust policy”, The Antitrust bulletin, October 6 2015

Ex : SSNIP test
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Regardless of the approach followed, authorities will have to decide how
to allocate the 10% price increase among different groups of users.

In the First Data case, the DoJ argued that a hypothetical monopolist would
raise prices by 5- 10% on the acquiring banks side (and hence to merchants),
and held the price to issuing banks fixed.

Dirk Auer and Nicolas Petiti: Two-sided markets and the challenge of turning economic theory
into antitrust policy”, The Antitrust bulletin, October 6 2015

Ex : SSNIP test
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Market definition is also complicated when one side receives the
platform’s services free of charge.

A platform may charge its entire transaction fee on one side of the market only.
In such cases, should the SSNIP only be applied to the “money” side? And
what if the price increase were also applied, in full or part, to the other side ?
10% or less of zero is still zero.

Dirk Auer and Nicolas Petit: Two-sided markets and the challenge of turning economic theory
into antitrust policy”, The Antitrust bulletin, October 6 2015

Ex : SSNIP test
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High profit margins on side A are not necessarily evidence of market
power (or indeed of efficiency).

However “competitive bottlenecks” may appear if users on side A single-home.
This allows the platform too charge multi-homing users on side B a monopoly
price to reach these users.

As explained by Rysman (2007) the presence of multi-homing on one side of
competing platforms influences the degree of competition.

Whether agents at both sides of a platform participate in multiple
platforms or just one has important implications for market power.

If one side of a market practices singlehoming, then the only way for the
other side to reach those agents is through their preferred platform.
Thus, platforms have monopoly power over providing access to their single-
homing customers for the multi-homing side.

This monopoly power naturally leads to high prices being charged to the multi-
homing side and typically there will be too few agents on this side being served
from a social welfare point of view.

Ex : assessing market power in two-
sided markets
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74 Having therefore found, in paragraph 104 of the judgment under
appeal, that there were ‘interactions’ between the issuing and acquisition
activities of a payment system and that those activities produced ‘indirect
network effects’, since the extent of merchants’ acceptance of cards and
the number of cards in circulation each affects the other, the General Court
could not, without erring in law, conclude that the measures at issue had
as their object the restriction of competition within the meaning of Article
81(1) EC.

75 Having acknowledged that the formulas for those measures sought to
establish a certain ratio between the issuing and acquisition activities of the
members of the Grouping, the General Court was entitled at the most to infer
from this that those measures had as their object the imposition of a
financial contribution on the members of the Grouping which benefit from
the efforts of other members for the purposes of developing the
acquisition activities of the system. Such an object cannot be regarded as
being, by its very nature, harmful to the proper functioning of normal
competition, the General Court itself moreover having found, in particular in
paragraphs 76 and 77 of the judgment under appeal, that combatting free-riding
in the CB system was a legitimate objective.
ARRÊT DE LA COUR , C 67/13 P, 11 septembre 2014

The « Groupement des cartes 
bancaires » ECJ decision
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The « Groupement des cartes 
bancaires » ECJ decision

78 In order to assess whether coordination between undertakings is by
nature harmful to the proper functioning of normal competition, it is necessary,
in accordance with the case-law referred to in paragraph 53 above, to take into
consideration all relevant aspects – having regard, in particular, to the
nature of the services at issue, as well as the real conditions of the
functioning and structure of the markets – of the economic or legal
context in which that coordination takes place, it being immaterial
whether or not such an aspect relates to the relevant market.

79 That must be the case, in particular, when that aspect is the taking
into account of interactions between the relevant market and a different
related market (see, by analogy, judgments in Delimitis, C-234/89,
EU:C:1991:91, paragraphs 17 to 23, and Allianz Hungária Biztosító and Others
(EU:C:2013:160), paragraph 42) and, all the more so, when, as in the present
case, there are interactions between the two facets of a two-sided system.

ARRÊT DE LA COUR , C 67/13 P, 11 septembre 2014 58



The First Data/ Concord EFS 
merger in the US

The case involved a challenge to an acquisition under which First Data,
which owned the NYCE pin-debit card system, wanted to purchase the
much larger STAR pin-debit card system from Concord.

Debit card systems serve both consumers who use the card for payment,
and merchants who take the card for payment. PIN debit refers to cards for
which the consumer types in a personal identification number at the merchant
point of sale for authentication.

According to the Justice Department, the ―PIN debit network services market is
characterized by significant network effects. Financial institutions are more likely
to join networks that are accepted by many merchants. Conversely, merchants
are more likely to accept networks that have many large financial institutions as
members because the value of a particular PIN debit network depends in great
measure on the breadth of its acceptance and use. In effect, the Justice
Department recognized PIN debit networks as two-sided platforms.

OECD, Note de synthèse du Secretariat, Policy Roundtable on Two-sided Markets, 2009 59



The First Data/ Concord EFS merger
decision in the US

The Justice Department asserted that ―there is no legal or economic
support for the notion that the hypothetical monopolist test should be
discarded simply because the PIN debit market is two-sided in nature…

That statement is technically true in the sense that one can construct, as
discussed above, a proper two-sided SSNIP test.

However, the government‘s economic expert appears to have applied a
one-sided SSNIP test that examined whether an increase in the price to
merchants would force merchants to leave the PIN debit card market.

The government concluded that ―[a] 5-10 percent increase in the fees the
merchants pay for PIN debit would not change any of the above…
Consequently, the overwhelming majority of merchants would not reject or
discourage customers from executing PIN debit transactions in response to a
moderate increase in the price of the product. The result of this analysis was to
exclude from consideration the cardholder-side of the market and the effect of
the transaction on competition between competing two-sided platforms.

OECD, Note de synthèse du Secretariat, Policy Roundtable on Two-sided Markets, 2009 60



Temptation to treat each side of multi-sided
markets separately

The error of treating each side of the market in isolation is even easier to
make when in one of the sides the product is priced at zero. In that side
one does not think of firms as competing for sales. Thus, it is easy to think
of shopping malls as renting space to retailers, ignoring the services
offered to shoppers; Adobe as selling document production software,
ignoring the services offered to readers; Palm as selling software and
hardware systems for personal data management, ignoring the services
offered to application developers, and television stations as selling
advertising, ignoring the services offered to viewers. In all these cases,
the pricing and production decisions are inextricably intertwined.

OECD,  Secretariat Background note, Policy Roundtable on Two‐sided Markets, 2009
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Multi-homing as limiting network effects: 
the Microsoft Skype decision

91. Respondents to the market investigation also stress the existence of
network effects in the consumer communications markets as a barrier to
expansion. They consider that the more users a provider of communications
has, the better its chances are to expand its user base50.

92. However, the network effects are mitigated by the fact that most consumers
of communications services make the majority of their voice and video calls to
the small number of family and friends that make up their so called "inner circle".
According to Facebook data, users engage in regular two-way interaction
with four to six people. Therefore, it is not difficult for these groups to
move between communications services. Moreover the Commission
observes that consumers multi-home to a certain degree among various
providers of consumer communications services.
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Multi-homing as limiting network effects: the 
Cisco Systems and Messagenet SpA decision

(130) The existence of network effects as such does not a priori indicate a
competition problem in the market affected by a merger. Such effects may
however raise competition concerns in particular if they allow the merged entity
to foreclose competitors and make more difficult for competing providers to
expand their customer base. Network effects have to be assessed on a case-by-
case basis.

(131) In the present case, there are a number of factors which mitigate the
role of network effects in impeding entry or expansion.
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Multi-homing as limiting network effects: the 
Cisco Systems and Messagenet SpA decision

(133) Second, the use of one consumer communications app (for example,
of the merged entity) does not exclude the use of competing consumer
communications apps by the same user. A majority of users of consumer
communications apps in the EEA have installed and are using two or more
consumer communications apps (see paragraph (109)). Multi-homing is
facilitated by the ease of downloading a consumer communications app, which is
generally free, easy to access and does not take up much capacity on a
smartphone. Also, using multiple consumer communications apps is easy,
since a user does not have to log in each time, when switching an app, and
the messages are "pushed" (that is, delivered automatically) onto a user's
device. Hence, the fact that a large number of users will be on the merged
entity's network is unlikely to preclude them from using also competing
consumer communications apps.
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Multi-homing as limiting network effects: the 
Cisco Systems and Messagenet SpA decision

76 It should be observed at the outset that the existence of network effects
does not necessarily procure a competitive advantage for the new entity.
On the segments of the consumer communications market other than that of
video calls on Windows-based PCs, competing operators have sufficiently
large market shares to constitute alternative networks. It is thus apparent
from recitals 103 to 105 of the contested decision, whose content the applicants
do not contest, that the user network of Facebook’s instant messaging service is
larger than that of the merged entity. Similarly, it is apparent from recitals 106 to
108 of the contested decision, whose content the applicants do not contest
either, that, on the segment of voice telephony, the concentration should not
change the existing situation, since WLM’s market share is very small in that
segment.
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Multi-homing as limiting network effects: the 
Cisco Systems and Messagenet SpA decision

81 In contrast to the applicant’s unsubstantiated assertions, the
Commission put forward in the contested decision specific items of
information indicating the existence of such a multihoming phenomenon.
The Commission did not only refer to such coexistence between WLM and
Skype before theconcentration. The report cited in footnote 52 of the contested
decision mentions several other examples of multi-homing involving Skype and
alternative providers such as Yahoo!, AIM and Gmail. In addition, recital 93 of
the contested decision, whose content the applicants do not contest, refers to
the recent arrival of competitors such as Facebook, Viber, Fring and Tango,
which tends to show that network effects do not, in any event, impede market
access.
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Multi-homing as limiting network effects: 
the Facebook/Whatsapp decision

In any event, the complaint based on network effects is unfounded.

79 First, contrary to the situations that formed the basis of the Commission’s
previous decisions which are relied upon by the applicants, and as stated by the
intervener, there are no technical or economic constraints which prevent users
from downloading several communications applications on their operating
device, especially as the software concerned is free, easy to download and
takes up little space on their hard drives.

80 Second, the applicants’ argument that the consumer switching to alternative
providers would be difficult, because consumers belong to several small
interconnected groups, is based on the incorrect assumption that switching
would have to involve all groups in a single operation. The Commission and the
intervener rightly observe that there is no economic or technical obstacle to
switching by small group and to users continuing to use several communications
programs at the same time.
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Issues to be discussed

1) Competition and innovation

2) Mergers and innovation

3) Disruptive innovations and competition

4) Two sided markets and network effects

5) Merger control in the US and the EU: innovation markets versus 
efficiency defence

68



Innovation markets

The US Intellectual Property Guidelines define an innovation market as:

“The research and development directed to particular new or improved
goods or processes, and the close substitutes for that research and
development. The close substitutes are research and development efforts,
technologies and goods that significantly constrain the exercise of market power
with respect to the relevant research and development, for example by limiting
the ability or the incentive of a hypothetical monopolist to retard the pace of
research and development. The Agencies will delineate an innovation market
only when the capabilities to engage in relevant research and development
can be associated with specialized assets or characteristics of specific
firms.”

Elena Cefis, Mark Grondsma, Anna Sabidussi, Hans Schenk, The Role of Innovation in Merger Policy: Europe's
Efficiency Defence versus America's Innovation Markets ApproachTjalling C. Koopmans Research Institute,
Discussion Paper Series nr: 07-21
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M&A analysis under an innovation market
perspective 

The M&As analysis under an innovation market perspective should be aimed at
identifying three key effects (Gilbert and Sunshine 1995).

The first effect is to investigate if the merged firm has the ability to reduce
total market investments in R&D. This is equivalent to the definition of the
merged firms share in the relevant market in a horizontal product merger. The
possibility of a company to benefit from a reduction in R&D expenditures is
limited if other competitive innovative firms can easil increase their investment in
R&D and would do that in response to the merged firm’s reduction in R&D .

The second effect is to evaluate if the merged firms have the incentive to
reduce the innovative effort. Even if the company has the ability to reduce
research investments, it may not have the interest to do so. If the competition is
high in other downstream products and from other firms that have the necessary
assets, merged companies could have an interest in maintaining or increasing
the actual level of R&D efforts.

Elena Cefis, Mark Grondsma, Anna Sabidussi, Hans Schenk, The Role of Innovation in Merger Policy: Europe's
Efficiency Defence versus America's Innovation Markets ApproachTjalling C. Koopmans Research Institute,
Discussion Paper Series nr: 07-21
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M&A analysis under an innovation market
perspective 

The M&As analysis under an innovation market perspective should be aimed at
identifying three key effects (Gilbert and Sunshine 1995).

The third effect is to determine if the merger may have an impact on the
efficiency of the R&D expenditures. This analysis is similar to the valuation of
the production efficiencies. The argument is that when merging firms possess
complementary assets, they might be able to exploit economies of scale. The
reduction of redundant R&D activities would lead to a cost reduction but not to a
reduction in innovation.

Elena Cefis, Mark Grondsma, Anna Sabidussi, Hans Schenk, The Role of Innovation in Merger Policy: Europe's
Efficiency Defence versus America's Innovation Markets ApproachTjalling C. Koopmans Research Institute,
Discussion Paper Series nr: 07-21
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Differences between M&A analysis under an 
innovation market perspective and under an 

efficiency defence perspective  
First, innovation markets approach focuses on a specific market, the
market of innovation. In practical terms, this is translated into looking at the
effects of the merger on the R&D activities. As R&D represents an input for
innovation, the output market is not anymore the core of the authorities’ analysis.
On the other side, efficiency defence focuses on the output market of innovation
considering mainly the potential effects of the transaction on new or improved
products or processes.

Second, the scope of the efficiency defence is to allow transactions that
would have been otherwise blocked because of the associated
anticompetitive effects on the market. The scope of the innovation markets
approach seems to be, on the contrary, to block mergers that could have a
negative impact on the competition in innovation.

Elena Cefis, Mark Grondsma, Anna Sabidussi, Hans Schenk, The Role of Innovation in Merger Policy: Europe's
Efficiency Defence versus America's Innovation Markets ApproachTjalling C. Koopmans Research Institute,
Discussion Paper Series nr: 07-21
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Increased interest in innovation markets in 
EuropeThe proposed acquisition of Faiveley

Transport of France by Westinghouse Air Brake
Technologies Corporation ("Wabtec")

Commissioner Margrethe Vestager, in charge of competition policy, said:
"Millions of Europeans rely on trains every day to commute between work and
home. Europe is also home to many manufacturers of locomotives and other
rolling stock. The Commission must make sure that Wabtec’s takeover of
Faiveley does not restrict effective competition and lead to less innovation in
this technology-driven market, or to price increases for manufacturers, train
operators and ultimately passengers.“

73



Increased interest in innovation markets in 
Europe: The merger between Pfizer and Hospira

Commissioner Margrethe Vestager, in charge of compe”tition policy, said: we
looked at a merger between the drug company Pfizer and its rival, Hospira. We
only approved the deal after Pfizer agreed to sell the European rights to an
arthritis drug it was developing. One concern was that Hospira already had a
competing drug on the market, and we thought Pfizer might stop work on
its own drug if the deal went ahead as planned. Which would have meant
less of the innovation that we depend on as patients”.
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Increased interest in innovation markets in 
Europe: the case of pharmaceutical mergers

The European Commission (EC) has intensified scrutiny of the potential loss of
innovation in merger reviews, said Carles Esteva Mosso, head of mergers at the
Brussels authority. The official was speaking on 12 January 2016 at an event
organised by Brussels ULB University, “Les Mardis du Droit de la Concurrence”.

EU merger control has become fairly predictable as it has been characterised by
continuity and stability over the years, Esteva Mosso said. He highlighted that
the EC is increasingly more interested than in the past in a deal’s impact
on innovation. The assessment on innovation has become more intense,
he said. Reviews in the pharmaceutical sector are perhaps the most
obvious example, the official said. In this sector it is fairly easy to assess
what the innovations coming to market would be, as it is subject to a very
regulated approval system, he noted.
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Conclusion
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Competition authorities will just keep crashing
if they never

take their eyes off  the rear view mirror


