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Aims and outline	
①  Legitimate regulation 
②  The policy goals of 

antitrust* 
③  The Utility of Antitrust 
④  Protecting liberal 

democracy  
⑤  Further thoughts 

•  The focus of the paper is on the 
legitimacy of antitrust when it is 
utilised in two contexts: i) there is 
a perceived failure/fossilisation of 
another regulatory framework; 
and ii) there is a perceived 
regulatory gap, particularly 
regarding digital markets, online 
platforms, and in the face of 
disruptive innovation.   

 
•  Key argument: Regulatory utility 

ultimately requires legitimacy, 
which requires transparency. At 
times when antitrust is stretched 
to embrace the above contexts,  
the result can be a loss of internal 
consistency, transparency and 
ultimately legitimacy. 



①  legitimate regulation	



Legitimate regulation	
•  Hodges: 

o  ‘[b]y the legitimacy of the system, we mean the processes by which the rules 
are made, applied, observed, enforced and sanctioned. Every aspect should 
be perceived to be fair. This requires there to be fairness in fact (compliance 
with the individuals’ personal ethics…) and for the practices to be perceived 
as fair, which requires transparency in the procedures.’ (Law and Corporate 
Behaviour (Hart 2015), 27) 

•  Perceived as fair by the regulated community (secure 
compliance) as well as by politicians (secure a 
mandate), the courts (secure enforcement path) and 
the public (reinforce political/legislative/democratic 
mandate). 

•   Kovacic & Winerman: 
o  ‘[g]reater transparency in operations can increase the agency’s perceived 

legitimacy and supply a useful barrier to destructive political 
intervention’ (2015) 100 Iowa Law Review2085, 2109 



Legitimate regulation	
•  Radaelli & de Francesco: 

o  ‘[r]egulatory legitimacy…is eminently a question of rational and transparent 
processes. Regulators are credible if they provide reasons for their choices, 
support decisions with transparent economic analysis and objective risk 
analysis, and enable courts to review their decisions.’ (R Baldwin, M Cave, and 
M Lodge (eds), The Oxford Handbook of Regulation (OUP 2010), 283 )  

•  Chisholm:  
o  A competition regime ‘should never be an instrument for delivering other 

policy goals by the back door.’ ((2015) 14(4) Comp LJ 211, 216) 



②  The policy goals of antitrust (the 
abbreviated version…)	



Antitrust goals	
•  Conflicting schools of thought as to the origins and to 

where antitrust/competition law and policy should be 
today 

•  Kovacic & Hyman: 
o  ‘It is striking that, at this and every other symposia on antitrust that we can 

recall, far more time is spent measuring the decisions of the antitrust agencies 
against their fidelity to the principles of long-dead legislators…there is a 
tendency to ignore how antitrust agencies go about defining their 
aims’ ((2013) 81(5) Fordham Law Review 2163, 2165) 



Antitrust goals	
•  UK CMA has a statutory duty ‘to promote competition, 

both within and outside the UK, for the benefit of 
consumers’ (s 25 Enterprise and Regulatory Reform Act 
2013) 

•  Chisholm: 
o  ‘Where we fail to convince people that we are acting to resolve 

competition issues in the public interest, pressure to do so will shift from 
the competition authorities to politicians and we will lose legitimacy in 
the eyes of public and politicians alike – making it less likely that we 
will be trusted with such issues in the future…We can also all agree 
that the pursuit of economic efficiency is an important goal – but it 
has to be reconciled with what is acceptable to the 
public.’ (Chatham House speech, 18 June 2015) 



Antitrust goals	
•  Commissioner Vestager: 

o  ‘our first goal is preserving good competitive conditions in the 
markets, which translates into lower prices, better quality and wider 
choice for consumers’ (13 October 2015) 

o  ‘Our task is very simple. We defend competition in the Single Market, 
not the competitors that do business in it. I believe that companies 
should be absolutely free to adopt any business strategy they like to 
become stronger and thrive. But this should not happen at the 
expense of end-consumers and business partners.’ (12 March 2015) 



③  The utility of Antitrust	



The political utility of antitrust	
•  ‘So far we have seen that antitrust enforcement is a 

political endeavour in the EU in at least two respects: it 
plays a role in the process of European integration and 
it helps the European Commission reach its overall 
goals.  

•  The third and final dimension is, of course, the need for 
fair and independent decision-making in individual 
competition cases. Decision-making in individual 
competition cases cannot be bent to political 
priorities’. (Vestager, ‘The values of competition policy’, 
13 October 2015) 

•    



The political utility of antitrust	
•  ‘Does competition enforcement relate to wider political 

priorities? And does it inform regulatory and other action 
taken to implement such priorities?  

•  Again, the answer is: Yes, it does.  
•  The Juncker Commission is a political Commission with a 

clear set of objectives and the College of Commissioners 
plays as a team.  

•  Competition policy – and I as Competition Commissioner – 
clearly have our own space in it. But there should be no 
doubt that I will do my part to help achieve the 
Commission’s broader objectives.  

•  The final question is: Is competition enforcement in 
individual cases politicized? Here the answer is a resounding 
No.’ (Vestager, ‘The values of competition policy’, 13 
October 2015) 



The political utility of antitrust	
•  Chisholm 

o  ‘there has to be respect for the frontiers between the roles of the 
various parties involved. As far as possible, there needs to be clear 
delineation of the boundary between regulation and policy, and 
clear allocation of responsibility for each area – and then all 
concerned should look to avoid crossing these boundaries into each 
other’s territory. Regulators should not be working to deliver political 
outcomes and government should not be trying to do the job of the 
regulator.’ ((2015)14(4) Comp LJ 211, 214) 



The political utility of antitrust	
•  Chisholm: A competition regime ‘should never be an instrument for 

delivering other policy goals by the back door.’ ((2015) 14(4) Comp 
LJ 211, 216) 

•  Some difficulty in entirely reconciling Vestager’s & Chisholm’s 
comments.  

•  Naïve (and undesirable) to expect a complete separation between 
politics and antitrust enforcement. Antitrust perhaps has 
‘embedded autonomy’? 

•  But it does appear clear that at least from the antitrust domain, 
case selection can be heavily influenced by non-competition policy 
objectives.  

•  Questions ought to arise in terms of transparency and legitimacy. 



The instrumental utility of 
antitrust

•  Antitrust enforcers have significant investigatory and 
enforcement powers, and a rolling, sweeping 
regulatory mandate. 

•  Flexibility and breadth of tools (including sector 
inquiries) might allow for ’new’ regulation of innovation 
currently operating outside of a regulatory framework, 
as well as antitrust regulation of conduct hitherto 
covered by a fossilised regulatory framework. 

•  The administrative enforcement regime in the EU and 
UK also provides significant bargaining power. 



Whither antitrust while others 
fossilise	

•  Product hoping 
o  E.g Reckitt Benkiser Decision CA98/02/2011, with fine of £10.2m   
o  Move NHS prescription channel demand for Gaviscon Liquid to Gaviscon 

Advance 

o  RB’s own documentation highlight commercial irrationality of withdrawal of 
Gaviscon from NHS prescription channel unless it postponed generic entry 

•  Manipulation of regulatory regimes 
o  Case C-457/10 AstraZeneca v. Commission with €52.5m fine – misleading 

information to national patent offices, selective deregistration of market 
authorisation, product hoping 

•  Patent Ambush – lack of ex ante disclosure to SSOs 
o  E.g. Commitment Decisions with Case COMP/38.636 – Rambus, and Case 

COMP/C-3/39.939 – Samsung Electronics 



Whither antitrust while 
disrupters innovate	

•  Ongoing debate regarding the appropriate regulatory 
response in a range of digital markets, concerning a 
range of digital platforms, and the sharing economy. 

•  New business models are disruptive to incumbents and 
traditional markets, and also disrupt regulatory 
frameworks (HL Select Committee on the EU, Online 
Platforms and the DSM, 90) 

•  CMA: ‘the speed at which technology is changing – 
and the rapid emergence of novel online business 
models – present challenges to the application of 
many existing and traditional regulatory frameworks.’ 



Whither antitrust while 
disrupters innovate

•  Tim Wu 
o  ‘it's hard to avoid the conclusion that we are living in an age of large information monopolies…’  
o  ‘…The Internet is still relatively young, and we remain in the golden age of these monopolists. We can 

also take comfort from the fact that most of the Internet's giants profess an awareness of their awesome 
powers and some sense of attendant duty to the public. Perhaps if we're vigilant, we can prolong the 
benign phase of their rule.’ (Tim Wu, WSJ 13 Nov 2010) 

•  ‘there is a perception that large online platforms are above the law…
Enforcement authorities should sometimes proceed even where there 
is a risk of losing the case or having the outcome appealed – such 
outcomes help to clarify how the law applies. For this reason we 
welcome Commissioner Vestager’s decision to proceed with the 
Google case, without prejudice to the outcome.’ (HL) 

•  ‘The collection, processing and commercial use of data is often seen 
not as a competition law issue but rather as an issue which concerns 
data protection enforcement. However, several recent proceedings 
point to the fact that competition authorities have begun to look at 
possible competition issues arising from the possession and use of 
data, even if, in the end, none were ascertained in the specific 
cases.’ (French & German Competition Law Authorities, Competition 
Law and Data, 10 May 2016)  

•  ‘Embedded autonomy’ 







Whither antitrust while 
disrupters innovate

•  EU Commission sector inquiry into e-commerce, focus 
on Geo-blocking (portability stymied by copyright 
protection) 

•  Google Search, disrupting the online advertising and 
sector as well as price comparison sites (initially also 
covering scraping) – gatekeeper to the internet. 





Whither antitrust while 
disrupters innovate

•  EU Commission sector inquiry into e-commerce, focus 
on Geo-blocking (portability stymied by copyright 
protection) 

•  Google Search, disrupting the online advertising and 
sector as well as price comparison sites (initially also 
covering scraping) – gatekeeper to the internet. 

•  Facebook use of personal data 



Whither antitrust while 
disrupters innovate

•  Bundeskartellamt investigation that Facebook might 
have abused a dominant position in the market for 
social networks. 

•  The suspected abuse arises from suspicions that 
Facebook’s terms and conditions might violate data 
protection law. 
o  Abusive imposition of unfair conditions on users 
o  Violation helps Facebook sustain its possible dominant position 

•  There may be a plausible theory of harm to justify 
antitrust intervention (as with Google), but scepticism 
on how well those theories map on to practice in those 
markets, and what motivates the case?  



Whither antitrust while 
disrupters innovate

•  Case C-238/05 ASNEF EQUIFAX: 
o  ‘any possible issues relating to the sensitivity of personal data are not, as such, a 

matter for competition law, they may be resolved on the basis of the relevant 
provisions governing data protection.’ (para 63) 

•  Similar authority from Facebook/Whatsapp Decision 
(COMP/M.7217, 03.10.2014). 

•  French & German Competition Law Authorities, 
Competition Law and Data, 10 May 2016: 
o  ‘Article 16 TFEU, while not explicitly mandating that data protection aspects be 

considered in all actions conducted by the Union pursuant to the Treaties, does 
affirm that “Everyone has the right to the protection of [their] personal data”. Even 
as it remains open to question whether these provisions carry specific obligations 
for competition authorities, the European Data Protection Supervisor has 
advocated, in 2014, a shift in policy and a “more holistic approach to 
enforcement”’  

•  Legitimacy of antitrust authorities to ‘second-guess’ the 
legality of conduct under laws outside regulatory remit? 



④  Protecting liberal democracy  
	



Countervailing powers	
•  Amato: 

o  ‘JK Galbraith was already regarding antitrust law as outdated by the 
1950s, since he felt it was too blunt in the face of oligopolistic power, 
which he thought could be better opposed through the balancing 
power of those directly interested against it, from workers employed 
by big companies to consumers of their products or services, to the 
savers buying their shares through financial institutions. 

o  The argument about “countervailing powers” is anything but 
irrelevant, and indeed plays a decisive part in the overall pattern of 
a democratic society. Is it really true, though that these powers have 
supplanted antitrust law, and that in any case its role is exhausted? 
Answering yes would certainly be going too far, but answering no 
would in turn be too little.’ (Antitrust and the Bounds of Power, 
(Hart1997) 105) 



Countervailing powers	
•  Can the same argument now be made regarding the need (to 

ensure legitimacy) to provide greater weight to countervailing 
powers, those more directly interested in the core concerns in 
some of these cases:  

•  e.g. a retooled patent regime, stronger protections for personal 
data and online privacy, consumer protection response on 
commercial use of behavioural insights and defaults, 
employment rights regarding sharing economy. 

•  Achieving a more legitimate allocation of regulatory 
competence and oversight. 

•  FTC Commissioner Ohlhausen: 
o  ‘Principle one is practice regulatory humility. Regulatory humility is my name for 

recognizing the inherent limitations of regulation and acting in accordance with those 
limits. Now, of course, the idea that regulatory action has inherent limits is much older 
than my use of the term.’ (1 April 2015) 



⑤  Further thoughts	



Further thoughts	
•  The dark side of public accountability and the need to get 

points on the board, and the bigger the better. 
o  High profile regulatory failures 

•  Secondary importance of internal coherence and 
consistency. 

•  ‘Embedded autonomy’ does not necessarily infect 
doctrine but account must be taken of enforcement 
momentum in an administrative system, and implications of 
settlements (commitment decisions). 

•  Loss of transparency and lack of internal coherence can 
degrade legal predictability, and legitimacy (leading to 
lower compliance…). 
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