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Introduction
• The role of EU competition law to address geo-blocking concerns

• It is a necessary tool: it can effectively address some practices
• It is probably not a sufficient tool: absence of cross-border access issometimes the consequence of the underlying regulatory framework

• The debate on geo-blocking cannot ignore the difference betweenprivate and public goods
• A public good is non-rival in use: compare a broadcast and a book or DVD
• As a result, the operation of intellectual property law changes accordingly

• IP incorporated in a private good: it comprises the right to (i) reproduce the work and to(ii) put it on the market for the first time (right of distribution)
• IP exploited in an intangible form: it comprises the right to authorise or prohibit (ii)every single communication to the public
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Introduction

Communication to the publicRight of distribution

Introduction
‘A cinematographic film belongs to the category of literary and artisticworks made available to the public by performances which may beinfinitely repeated. In this respect the problems involved in theobservance of copyright in relation to the requirements of the Treatyare not the same as those which arise in connexion with literary andartistic works the placing of which at the disposal of the public isinseparable from the circulation of the material form of the works, as inthe case of books or records’.

Case 62/79, Coditel I



06/07/2016

3

Regulatory Framework
• What are the implications of the private vs public good divide?
• When intellectual property rights are incorporated in a tangible support, the exhaustion doctrine applies
• The author of a copyright has the right to authorise or prohibit the distribution of the good incorporating the intellectual property

• The right of distribution is deemed exhausted when the good is put on the market by the author or with her consent
• The exhaustion doctrine applies at the EU (EEA) level

Regulatory Framework
• Article 4(1) reads:

‘Member States shall provide for authors, in respect of the original oftheir works or of copies thereof, the exclusive right to authorise orprohibit any form of distribution to the public by sale or otherwise’
• Article 4(2) reads:

‘The distribution right shall not be exhausted within the Communityin respect of the original or copies of the work, except where the firstsale or other transfer of ownership in the Community of that object ismade by the rightholder or with his consent’
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Regulatory Framework
• What are the implications of the private vs public good divide?
• The exhaustion doctrine does not apply to the communication ofcopyright-protected works online

• The right of communication to the public covers every single communication(not just the first)
• The right holder is entitled to control the cross-border provision of content:authorisation in one Member State does not entail authorisation elsewhere

• As copyright legislation stands, it is possible for right holders toengage in geo-blocking

Regulatory Framework
• Article 3(1) of the InfoSoc Directive reads:

‘Member States shall provide authors with the exclusive right toauthorise or prohibit any communication to the public of their works,by wire or wireless means, including the making available to thepublic of their works in such a way that members of the public mayaccess them from a place and at a time individually chosen by them’
• Article 3(3) of the InfoSoc Directive reads:

‘The rights referred to in paragraphs 1 and 2 shall not be exhaustedby any act of communication to the public or making available to thepublic as set out in this Article’
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Regulatory Framework
‘14. […] the fact that the right of a copyright owner and his assigns torequire fees for any showing of a film is part of the essential function ofcopyright in this type of literary and artistic work […]
[…]
16. The effect of this is that, whilst copyright entails the right todemand fees for any showing or performance, the rules of the Treatycannot in principle constitute an obstacle to the geographical limitswhich the parties to a contract of assignment have agreed upon inorder to protect the author and his assigns in this regard […]’

Case 62/79, Coditel I 

Regulatory Framework
• Regulatory reform looks like a logical step forward to address the persistence of geo-blocking
• What are the alternatives the Commission is contemplating?

• Application of the ‘country of origin’ principle to online broadcasts
• The communication to the public would be deemed to take place only in the country where it originates
• An authorisation to communicate the work to the public in the ‘country of origin’ would allow a licensee to reach end-users across the EU
• This is the regime that already applies to satellite broadcasts under the SatCab Directive (see also Joined Cases C-403/08 and C-429/08, Murphy)

• Allow the temporary portability of online subscriptions
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The role of EU competition law
• What is the role of competition law to tackle geo-blocking? Two instances:

• Practices that involve intellectual property incorporated in a private good
• For instance, an agreement requiring distributors to block access to websites
• The legal status of these practices seems clear: if there is exhaustion, an agreement restricting parallel trade is in principle contrary to Article 101(1) TFEU

• Practices that involve intellectual property exploited in an intangible manner
• For instance, a licensing agreement requiring licensees to block access to websites
• If cross-border competition is precluded by the regulatory framework, not by the agreement: Is there an infringement? Does it make sense to apply competition law?

The role of EU competition law
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The role of EU competition law
‘US film studios typically license audio-visual content, such as films, to asingle pay-TV broadcaster in each Member State (or combined for afew Member States with a common language). The Commission'sinvestigation, which was opened in January 2014, identified clauses inlicensing agreements between the six film studios and Sky UK whichrequire Sky UK to block access to films through its online pay-TVservices (so-called “geo-blocking”) or through its satellite pay-TVservices to consumers outside its licensed territory (UK and Ireland)’.

Commission sends Statement of Objections on cross-border provision of pay-TV services available in UK and Ireland (23 July 2015)

The role of EU competition law
‘If such clauses did not exist, broadcasters would no longer becontractually prevented from responding to unsolicited requestscoming from consumers from other countries. At the same time,broadcasters also have to take account of the applicable regulatoryframework, such as, for online services, relevant national copyrightlaws. These aspects may need to be tackled by changes to copyrightrules, for example as part of the copyright initiatives included in theCommission’s Digital Single Market Strategy’.

Commissioner Vestager, 19th IBA Competition Conference
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The role of EU competition law
• Is an agreement contrary to Article 101 TFEU if the absence of cross-border competition is the consequence of the regulatory framework?
• There are two ways of looking at the question:

• Agreements aimed at partitioning the internal market are in principlerestrictive of competition by object, irrespective of the effects
• A restriction of competition can only be established if the counterfactual isconsidered

• Does the agreement restrict competition that would have existed in their absence?
• Are there ‘real concrete possibilities’ for competition in the absence of the agreement?

The role of EU competition law
‘139. None the less, regarding the territorial limitations upon exerciseof such a right, it is to be pointed out that, in accordance with theCourt’s case-law, an agreement which might tend to restore thedivisions between national markets is liable to frustrate the Treaty’sobjective of achieving the integration of those markets through theestablishment of a single market. Thus, agreements which are aimed atpartitioning national markets according to national borders or make theinterpenetration of national markets more difficult must be regarded,in principle, as agreements whose object is to restrict competitionwithin the meaning of Article 101(1) TFEU’

Joined Cases C-403/08 and C-429/08, Murphy
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The role of EU competition law
‘140. Since that case-law is fully applicable to the field of the cross-border provision of broadcasting services, as follows inter alia fromparagraphs 118 to 121 of the present judgment, it must be held that,where a licence agreement is designed to prohibit or limit the cross-border provision of broadcasting services, it is deemed to have as itsobject the restriction of competition, unless other circumstances fallingwithin its economic and legal context justify the finding that such anagreement is not liable to impair competition’.

Joined Cases C-403/08 and C-429/08, Murphy

The role of EU competition law
‘86. In order to determine whether an undertaking is a potentialcompetitor in a market, the Commission is required to determinewhether, if the agreement at issue had not applied, there would havebeen real concrete possibilities for it to enter that market and tocompete with established undertakings. Such a demonstration mustnot be based on a mere hypothesis, but must be supported byevidence or an analysis of the structures of the relevant market.Accordingly, an undertaking cannot be described as a potentialcompetitor if its entry into a market is not an economically viablestrategy […]’

Case T-360/09, E.ON Ruhrgas AG v Commission
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The role of EU competition law
‘15. However, the mere fact that the owner of the copyright in a filmhas granted to a sole licensee the exclusive right to exhibit that film inthe territory of a Member State and, consequently to prohibit, duringa specified period, its showing by others, is not sufficient to justify thefinding that such contract must be regarded as the purpose, the meansor the result of an agreement, decision or concerted practiceprohibited by the Treaty’.

Case 262/81, Coditel II
[confirmed in Joined cases C-403/08 and C-429/08, Murphy, para 137]


