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• First, I would like to congratulate Nicolas, Alfonso and Pablo. 

• Thank you for inviting me here. I will speak about my usual obsessions: the rule 

of law and legal certainty, this time in respect of fines. Here´s my two cents (and 

let me, for once, be provocative and critical towards the two EU institutions I 

admire most):  

• Article 23 of Regulation 1/2003 reads as follows:2  

Article 23 

Fines 

“[…] 

2. The Commission may by decision impose fines on undertakings and 

associations of undertakings where, either intentionally or negligently: 

(a) they infringe Article 101 or Article 102 of the Treaty;  

[…] 

For each undertaking and association of undertakings participating in the 

infringement, the fine shall not exceed 10 % of its total turnover in the 

preceding business year. 

[…] 

3.  In fixing the amount of the fine, regard shall be had both to the gravity and 

to the duration of the infringement. 

[…] 

5.  Decisions taken pursuant to paragraphs 1 and 2 shall not be of a criminal 

law nature.” 

 

                                                           

2
  http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32003R0001&from=EN  
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This is exactly the same text included in Article 15 of Regulation 17 of 1962.3 

• This provision was first used in Quinine4 and Dyestuffs5 (1969) to impose fines 

of 500.000 ecu and 490.000 ecu altogether to some 17 undertakings for cartel 

behaviour, and has been applied many times since then. Today, the highest 

individual fine remains the Intel case6 (more than 1 billion €). 

• It establishes that fines can range from 0 to 10% of an undertaking’s worldwide 

turnover, all in one provision, plus an extremely generous interpretation of what 

“undertaking” means (and what it takes to establish parental liability). 

• Does this provision comply with lex certa? Do the fining guidelines comply 

with lex certa? If the latter do, they would not –in any event- comply with the 

principle of legal reservation (Gesetzesvorbehaltprinzip), because they are soft 

law and can be modified at will by the enforcer, without regard to the principle 

of non-retroactivity of less favourable criminal laws. This is what the Court of 

Justice has put forward in Dansk Rorindustri (2005),7 ADM (2009),8 and many 

other judgements later on in respect of the fining guidelines of 19989 and 2006.10 

                                                           

3
  http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31962R0017:EN:HTML  

4
hhhttp://curia.europa.eu/juris/showPdf.jsf?text=&docid=87742&pageIndex=0&doclang=EN&mode=lst

&dir=&occ=first&part=1&cid=228744  

5
hhhttp://curia.europa.eu/juris/showPdf.jsf?text=&docid=87887&pageIndex=0&doclang=EN&mode=lst

&dir=&occ=first&part=1&cid=228298  

6
hhhttp://curia.europa.eu/juris/document/document.jsf?text=&docid=153543&pageIndex=0&doclang=E

N&mode=lst&dir=&occ=first&part=1&cid=229361  

7
hhhttp://curia.europa.eu/juris/showPdf.jsf?text=&docid=59846&pageIndex=0&doclang=EN&mode=lst

&dir=&occ=first&part=1&cid=231442  

8
hhhttp://curia.europa.eu/juris/document/document.jsf?text=&docid=74218&pageIndex=0&doclang=EN

&mode=lst&dir=&occ=first&part=1&cid=231973 

9
  http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:31998Y0114(01)&from=EN  

10
  http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52006XC0901(01)&from=EN  
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• Is this satisfactory? I know that the Court of Justice has said it is, but to me the 

situation could be much better (and I am not at all the only one who thinks this). 

• The Court of Justice has become the Advocate (and Judge!) of its own cause 

here, and even more so later on, vis-à-vis the European Court of Human Rights. 

To me this is surprising. Think for example of:  

� KME (2011)11 and Chalkor (2011),12 Schindler (2013);13 and 

� Opinion 2/2013:14 not bad! 

� But the funniest case of advocacy–this time outside the European 

Court of Human Rights´ ambit–is the Group Gascogne saga (the 

best!).15  

• The basic problem is that fines are undetermined and–what is worse– 

purposefully undeterminable with the excuse that otherwise undertakings would 

                                                           

11
hhhttp://curia.europa.eu/juris/document/document.jsf?text=&docid=79798&pageIndex=0&doclang=EN

&mode=lst&dir=&occ=first&part=1&cid=232766  

12
hhhttp://curia.europa.eu/juris/document/document.jsf?text=&docid=116123&pageIndex=0&doclang=E

N&mode=lst&dir=&occ=first&part=1&cid=233398  

13
hhhttp://curia.europa.eu/juris/document/document.jsf?text=&docid=139754&pageIndex=0&doclang=E

N&mode=lst&dir=&occ=first&part=1&cid=233588  

14
hhhttp://curia.europa.eu/juris/document/document.jsf?text=&docid=160882&pageIndex=0&doclang=E

N&mode=lst&dir=&occ=first&part=1&cid=240145  

15
hhhttp://curia.europa.eu/juris/document/document.jsf?text=&docid=144942&pageIndex=0&doclang=E

N&mode=lst&dir=&occ=first&part=1&cid=240322 ; See also Case C-40/12 P - Gascogne Sack 

Deutschland v Comission, Case C-58/12 P – Groupe Gascogne v Commission, Case T-577/14 

Gascogne Sack Deutschland and Gascogne v European Union, Case T-843/14 – Gascogne Sack 

Deutschland and Gascogne v European Commission and Case C-125/15 P – Court of Justice v 

Gascogne (Appeal brought on 11 March 2015 by the Court of Justice against the order of the GC 

delivered on 2 February 2015 in case T-577/14 - Gascogne Deutschland and Gascogne v European 

Union).  
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“factor them in” and deterrence would not be obtained. This is contrary to the 

principle of lex certa and surprising for many national judges. 

• National judges are actually intervening in the interpretation of national rules on 

fines inspired by Regulation 17 and Regulation 1/2003, with a very different 

spirit (i.e. German16 and Spanish17 Supreme Courts, for example, have 

established that the 10% limit is not a cap, but a maximum from which to set 

fines downwards). 

• This makes a lot of good sense, to my mind, but the European Commission is 

not happy with it, and may intend to fight national heresy with a directive that 

will probably oblige national judges to impose fines à l’européenne. 

• The European Commission, with the acquiescence of Member States (or rather, 

National Competition Authorities), has used directives before to correct what 

judges did: think of Pfleiderer (2011)18 and Donau Chemie (2013)19 in respect of 

access to leniency documents, as compared with Directive 2014/104.20 The same 

would happen here, but with national judges: I predict an easy adoption of 

legislation within Council working groups on competition, which are more or 

                                                           

16
hhJudgement of the Bundesgerichthof (German Supreme Court) of 26 February 2013 in KRB 20/12 – 

Grauzement, available at: http://juris.bundesgerichtshof.de/cgi-

bin/rechtsprechung/document.py?Gericht=bgh&Art=en&Datum=2013-

2&Seite=1&nr=63748&pos=43&anz=276  

17
hhSentencia del Tribunal Supremo (Spanish Supreme Court) of 29 January 2015 in REC 2872/2013 

(ECLI:ES:TS:2015:112), available at: 

http://www.poderjudicial.es/search/doAction?action=contentpdf&databasematch=TS&reference=727

4949&links=&optimize=20150204&publicinterface=true  

18
hhhttp://curia.europa.eu/juris/document/document.jsf?text=&docid=85144&pageIndex=0&doclang=EN

&mode=lst&dir=&occ=first&part=1&cid=238381  

19
hhhttp://curia.europa.eu/juris/document/document.jsf?text=&docid=138090&pageIndex=0&doclang=EN

&mode=lst&dir=&occ=first&part=1&cid=238259  

20
  http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32014L0104&from=EN  



 

- 6 - 

less equal to the European Competition Network; with limited “outsiders” 

control (the European Parliament).  

• My take on this: EU law should not be that different; nor competition law. EU 

law and competition law they should be Law. Long term, there is no other 

solution or else EU law may collide with fundamental rights law (no matter what 

EU judges say about the Charter, the European Convention on Human Rights 

and how nicely we all comply with fundamental rights and principles of law). 

What is even worse, EU law may collide with Member States´ constitutional 

acquis. 

• In my humble opinion, EU judges and the Commission should be more sensitive 

towards the European Court of Human Rights and national courts. There is a lot 

of good law in Member States, and a lot of common sense, too. It is high time 

for the Court of Justice and the European Commission to learn some times from 

Member States, rather than always giving them lessons.  

• You may say that it has always been this way since Van Gend en Loos, Costa, 

etc. Don’t get me wrong, I am a firm believer that there is no better invention in 

the world than the EU (a United States of the world in embryo!) The question is 

whether the EU still needs so much deference and condescension (a bit, OK!) In 

my opinion, we should be more serious about basic legal principles. The EU 

would be much better off not winning every legal battle using (or abusing?) the 

specificity of EU law, and of economic law in general and antitrust law in 

particular. Long term we would be much better off if EU and antitrust law 

converge in the mainstream of Law (with capital letters). (This belief makes me 

critical of the “new economic approach” which deviates us further from 

mainstream Law).  
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• There is a lot to learn from Strasbourg and national judges. Discrepancies should 

lead not to rejection and pre-emption, but to reflection and improvement.  

• Finally, one last point to consider: let’s assume for a moment that–as often 

happens–I am entirely wrong and Dr. Pangloss is right: all is for the best in the 

best of all possible worlds, i.e., no need to do anything at all. Let´s assume that 

EU law as applied by the European Commission and interpreted by the Court of 

Justice is fully compliant with the European Convention on Human Rights and 

EU Member States´ constitutional legal guarantees. Let’s assume that we get a 

bare pass in Strasbourg and in EU capitals. Should the EU not fare better, much 

better? 

• Are we happy with our rules on fines? Are they the best we can have in the best 

of all possible worlds? Should they not be more precise? Should they not be 

predictable? Should they not be proportionate? Should they not be non-

retroactive? Should they not be adopted and modified as to their substance by 

the legislator (Council and Parliament), not the enforcer? 

• Form, substance: this is the debate. The Court of Justice and the European 

Commission believe on formal grounds that EU law on fines, as they interpret it, 

is compliant with fundamental rights and with the constitutional traditions of 

Member States. My take is that perhaps this is not always the case, and even if it 

was, we should aspire to a better law better applied by the Court and the 

Commission. 

Thank you very much for your attention. 

 


