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New Swiss Verticals Notice: Basis for the antitrust assess-
ment of distribution agreements 

C o m p e t i t i o N  a N d  a N t i t r u s t

Background  
The new Verticals Notice replaces the current Verticals 
Notice that was issued in 2007. The Verticals Notice was 
revised in order to adapt it to the current decision practice 
of the ComCo as well as to the recently revised European 
Block Exemption Regulation No. 330/2010 of the European 
Commission on the application of art. 101(3) TFEU to cate-
gories of vertical agreements and concerted practices (Reg. 
330/2010), and the Regulation’s corresponding Guidelines 
for the assessment of vertical restraints (Guidelines).

Function of the Verticals Notice  
First, the ComCo’s Verticals Notice serves as an interpreta-
tion guideline for the legal presumptions regarding verti-
cal distribution agreements, as defined in the Swiss Act on 
Cartels (ACart). On this basis, specific kinds of vertical 
agreements are presumed to eliminate effective competi-
tion. Such a legal presumption is applied to agreements 
regarding (i) fixed or minimum prices, and (ii) the alloca-

tion of territories in distribution agreements, insofar as 
sales by other distributors into these territories are not 
permitted (prohibition of passive sales). 

Second, the Verticals Notice defines – outside of the legal 
presumptions – which types of agreements are considered 
to be a «qualitatively serious» restriction that can signifi-
cantly restrict competition in the sense of art. 5(1) ACart 
even if the quantitative effects are marginal (para. 12 VN). 

Third, the Verticals Notice defines which agreements are 
considered to be insignificant due to their marginal effects 
on the market (para. 12 VN), and which justifications are 
possible for a significant restriction of competition in dis-
tribution agreements under art. 5(2) ACart (para. 16 VN). 
In this regard, the Verticals Notice defines which agree-
ments are generally considered to be justified without any 
individual assessment. 

The Swiss Competition Commission (ComCo) issued a new Notice on the Competition Law Treatment 

of Vertical Agreements (Verticals Notice, VN) on June 28, 2010. This notice will be of utmost impor-

tance for existing and future distribution agreements.
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Notable Alterations in the Verticals Notice 2010 
1.  Market Share Thresholds: Below a market share of 

30%, there is the possibility of a general justification 
for distribution agreements without an individual 
investigation (para. 16(2) VN). The market share 
threshold for this general justification has been 
extended in the new Verticals Notice to the market 
share of the buyer (in line with the amendments of 
Reg 330/2010). Accordingly, both the supplier’s market 
share of the market in which he sells the contract 
goods and (since the new VN) the buyer’s market 
share of the market in which he purchases the con-
tract goods are relevant. If each of these market shares 
does not exceed 30%, all agreements – except «qualita-
tively serious» restrictions – are considered to be justi-
fied without any further investigation.  
 
Existing agreements will therefore have to be newly 
evaluated in light of this additional market share 
threshold (market share of the buyer). Furthermore, 
future negotiations on distribution agreements will 
have to take into consideration a much more elaborate 
market assessment, which can be problematic if the 
necessary market information is not available. 

2.  Price Recommendations: Price recommendations are 
presumed to eliminate competition or lead to a «quali-
tatively serious» restriction if, as a result of pressure 
or incentives, they amount to a fixed or minimum 
sales price with regard to the pricing of the buyer 
(para 15 VN; comparable to art. 4(a) Reg 330/2010). 
This assessment criteria is provided together with a 
catalog of circumstances, which can lead the authority 
to initiate an investigation: (i) communication of the 
price recommendation not openly to the public at 
large (only to resellers or distributors); (ii) indication 
of the price recommendation on the products, in cata-
logs etc., unless expressly stated to be non-binding; 
(iii) a price level significantly higher in Switzerland 
than in neighboring countries; and (iv) actual adher-
ence to the price recommendations by «a significant 
part of the resellers or distributors».  
 
This provision and the catalog of criteria are inspired 
by the previous wording of para. 11 of the verticals 
notice of 2007. However, the criteria now seem to be 
only criteria for initiating an investigation and not for 
intervening with regard to such recommendations. 
However, it is necessary to scrutinize individual cases 
in order to assess whether a price recommendation 
fulfills the ComCo’s criteria.  

3.  Passive Sales and Internet: The Verticals Notice 
includes a new, more detailed definition of passive 
sales (para. 3 VN) than before. Passive sales may not 
be prohibited even in the case of exclusive distribution 
agreements. General publicity measures that will also 

reach into exclusive areas/customer groups of other 
distributors are still to be considered passive sales 
insofar as they represent a  reasonable alternative to 
addressing customers in one’s own area. Internet sales 
are generally considered to be passive sales insofar as 
sales activities are not targeted to customers outside of 
one’s own area (cf. para. 51 et seq. of the Guidelines).  

4.  Dual Distribution: The Verticals Notice includes a 
new set of rules regarding dual distribution, i.e. distri-
bution in which the producer also simultaneously acts 
as distributor. The Verticals Notice will be applied to 
such agreements, insofar as (i) competitors do not 
enter into reciprocal distribution agreements, and (ii) 
the supplier is simultaneously producer and distribu-
tor and the buyer is however only a distributor and 
not a competitor on the production level (para. 8 (2) 
VN). This is in line with art. 2(4) of Reg. 330/2010.  
 

5.  Rebuttal of the Presumption: The legal presumption 
(art. 5(4) ACart, cf. above) can now also be rebutted 
based on sufficient intrabrand competition (i.e. compe-
tition within the same brand), as well as sufficient 
interbrand competition (i.e. competition between dif-
ferent brands). Under the Verticals Notice 2007 it was 
disputed whether the presumption could be rebutted 
solely on the basis of sufficient interbrand competi-
tion.   

6.  Location Clause: In general, the restriction of the area 
into which or the customer group to whom a contract 
good can be sold can be considered a qualitatively sig-
nificant restriction of competition (para. 12(2)(b) VN). 
With the introduction of the new Verticals Notice, the 
restriction with regard to the place of establishment of 
the dealer is not considered to be a qualitatively sig-
nificant restriction of competition.    

7.  Application of EU Rules by Analogy: According to 
recitals VI and VII VN, the same rules should be appli-
cable to Vertical Agreements in Switzerland as in the 
EU in order to prevent isolation of the Swiss markets 
and to create legal certainty. This is a welcome clarifi-
cation. However, it does not prevent certain rules from 
possibly still being in contradiction to European prac-
tice.  

8.  Post-Termination Non-Compete Clauses: The defini-
tion of post-termination non-compete clauses as a 
qualitatively significant restriction of competition has 
been tightened in comparison to the Verticals Notice 
2007. It has been adapted to the rules in the EU (cf. art. 
5(3) Reg. 330/2010).  

9.   De minimis: In general, vertical agreements are con-
sidered to be insignificant if none of the parties to an 
agreement has a market share of more than 15% in any 
of the markets affected by the agreement (para. 13(1) 
VN). However, agreements that are considered to be of 
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qualitative significance according to para. 12(2) to (a) 
Verticals Notice are excluded from this rule and are 
considered to be significant. The new notice assumes 
that non-compete clauses, post-termination non-com-
pete clauses and restrictions in multi-brand distribu-
tion in selective distribution systems are considered to 
be insignificant if the respective market shares are 
below 15%.  

Entry into Force and Transitional Period 
The Verticals Notice will enter into force on August 1, 2010 
(para. 20 VN). There is a transitional period for pre-exist-
ing agreements. Accordingly, the Verticals Notice will not 
be applicable to pre-existing agreements that were in force 
on August 1, 2010 and that fulfill the criteria of the Verti-
cals Notice 2007. The non-application will end by July 31, 
2011.    

 

Need for Action
The new Verticals Notice triggers a need for action with 
regard to pre-existing distribution agreements. They will 
have to be adapted to the new rules and it has to be 
assessed whether they still benefit from the general justifi-
cation in light of the new two-fold market share threshold. 
In particular it needs to be assessed whether the buyer 
within a distribution agreement has a market share of less 
than 30% on the market in which he buys such products. 
Furthermore, there is a need for certain individual adapta-
tions, which have to be considered when assessing pre-
existing contracts, as well as when negotiating new agree-
ments. 
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