
The Lisbon Treaty and the Future of Competition
Policy



2

The Lisbon Treaty and the Future of EU 
Competition Policy

I. The Competition Protocol Undermining EU 
Competition Law?

II. Impact of the Lisbon Treaty on Fundamental
Rights



3

Impact of the Lisbon Treaty on Fundamental
Rights

I – Pre-Lisbon situation of fundamental rights in EU law: an 
indirect protection

II – Shortcomings of the pre-Lisbon system

III – Changes to come

IV – A new institutional structure?



4

I – Pre-Lisbon situation of fundamental rights in EU 
law: an indirect protection (1)

Indirect protection: general principles of EU law (1)

1. EU Courts’ indirect protection by reference to general 
principles

• The ECJ recognises that the fundamental human rights are enshrined in the 
general principles of Community law as protected by the Court (Erich Stauder v 
City of Ulm, Case 29/69, 12 Nov.1969, §7)

• The ECJ makes reference to the ECHR in Hoechst (Joined Cases 46/87 and 
227/88, 21 Sep. 1989, §13) by acknowledging its “particular significance”

• Art. 6 TEU, since Maastricht, codifies the case law and also makes an explicit 
reference to the ECHR

• Sometimes no reference is made to general principles, but a direct reference to 
the ECHR instead: in Rechnungshof, Nukomm and Lauermann (Joined Cases C-
465/00, C-138/01, C-139/01, 20 May 2003, §71-77), the Court makes a reference 
to Art. 8 ECHR and the protection of private life
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I – Pre-Lisbon situation of fundamental rights in 
EU law: an indirect protection (2)

Indirect protection: general principles of EU law (2)

2. General principles to be found in the constitutional
traditions common to the Member States

• General principles of EU law derive from constitutional traditions common to 
Member States (Internationale Handesgesellschaft, Case 11/70, 17 Dec. 1970, 
§4). Eg. right to pursue a commercial activity, rights of defence, right to privacy, 
proportionality, etc.

– France: 
– Formal superiority of Constitution over ECHR
– Gradual de facto integration into constitutional case law

– Germany: 
– Basic Law superior to ECHR
– Constitutional principle of openness to international law
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I – Pre-Lisbon situation of fundamental rights in 
EU law: an indirect protection (3)

Indirect protection: Charter of fundamental rights of the EU

• Signed and “proclaimed” by Presidents of the Parliam ent, Council and Commission in 
Nice on 7 December 2000

• Addressed to EU institutions and Member States
• Commission’s progressive but incontrovertible accepta nce to be bound : 

– 2000 Communication on the legal nature of the Charter (prior to Charter signature): 
whatever its eventual nature, the Charter, prepared at the request of the European 
Council, would be difficult to ignore in legislative functions

– 2005 Communication on Compliance with the Charter: the Commission commits to be 
bound by the Charter:

– Insertion of a “Charter recital” where a legislative proposal has an impact on 
fundamental rights.

– Charter taken into account in the impact assessment process of legislative proposals
• Parliament : Rule 36 of Rules of Procedure provides that “the Parliament shall respect 

fundamental rights as laid down in the Charter”
• EU Courts: the Charter is an auxiliary source of EU law, not a legally binding instrument 

(Parliament v Council, C-540/03, 27 June 2006, §38)
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I – Pre-Lisbon situation of fundamental rights in 
EU law: an indirect protection (4)

Protection of rights in the EU deemed equivalent to the ECHR

• The EU is not a party to the ECHR and thus cannot be brought before the ECtHR
• The ECJ endeavoured to comply with Convention rights
• ECtHR in Bosphorus (30 June 2005) :

– The protection of rights in the EU is deemed equivalent to that in the ECHR
– Thus, EU Member States’ implementation of obligations flowing from EU membership is

presumed to be compatible with the Convention.
– but:

– Caution: Member States could evade ECtHR scrutiny by invoking a transfer of 
sovereignty to the EU (cf. autonomy of the Community legal order in relation to 
international law)

– The presumption of equivalence is rebuttable in case of a manifestly deficient 
protection of Convention rights

– The assessment of equivalence cannot be final and is “susceptible to review in 
the light of any relevant change in fundamental rights protection”
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II – Shortcomings of the pre-Lisbon system (1)
Lack of clear mandatory requirements subject to judicial review

• Constitutional traditions common to Member States:
• EU Courts have great leeway to determine the level of protection afforded by EU

case law (i.e. the protection is in the hands of said courts)
• EU Courts nearly never perform any real comparative assessment of national 

legal systems

• ECHR:
• No action can be lodged against the EU institutions
• The ECJ is thus free to adapt the level of protection in view of the objectives of 

EU law, in particular the integration of the internal market.

• Charter : 
• Even though the Council, the Commission and the Parliament are bound as 

parties to the 2000 inter-institutional agreement
• The Charter has a mere declaratory value from an enforcement perspective
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II – Shortcomings of the pre-Lisbon system (2)
Rights of the defence (1)

• Leniency procedure – Immunity as an alternative to a potentially heavy fine.
� Strong incentive to self-incriminate 

Supported by ECJ’s ruling in Orkem v Commission (Case 374/87, 18 Oct. 1989, §34) 
which found that the Commission is entitled to compel an undertaking to provide all 
necessary information and disclose documents in its possession, even if the latter 
may be used to establish, against it the existence of anti-competitive conduct.
With a limited exception: the Commission is not entitled to compel an undertaking to 
provide it with answers which might involve an admission on its part of an 
infringement which it is incumbent upon the Commission to prove (§35)

• Oral hearing – Possibility to ask questions if invited to do so by the Hearing Officer.
� No right to cross-examine witnesses

In Aalborg Portland v Commission (Case C-204/00 P, 7 Jan. 2004, §200) the ECJ
considered that the procedure before the Commission is purely an administrative one. 
Therefore the Commission is not required to afford the undertaking concerned the 
opportunity to cross-examine a particular witness. 
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II – Shortcomings of the pre-Lisbon system (3)
Rights of the defence (2)

• Fining guidelines – No temporal limitation in the 1998 and 2006 guidelines. 
� Retroactive application: in Dansk Rørindustri v Commission (Case C-189/02 P, 28 June 2005, §228), the 

ECJ ruled that even though the Commission was bound by the principle of non-retroactivity, it was 
entitled to exceed the level of fines previously imposed, or to use a different method of calculating fines.

• Setting of fines – Art. 23 Reg. 1/2003 indicates that (i) when setting fines regard shall be had to the 
gravity and duration of the infringement and (ii) such fines are capped at 10% of the total turnover 
achieved by the undertaking in the preceding business year. CFI’s ruling in Evonik Degussa v 
Commission (Case T-279/02, 5 April 2006, §66) considered that the ceiling on fines, based on an 
objective criterion such as turnover, enables undertakings to determine the maximum amount of the fine 
in advance. In addition, the ECJ in Danone (C-3/06 P, 8 February 2007, §36-42) considered that no time 
limit applied in relation to the finding of a repeated infringement. 

� Lack of legal certainty : Such criteria do not allow undertakings to determine in advance the amount of the 
fine, hence the publication of the 2006 Guidelines. However, Art. 290(1) TFEU requires that the essential 
elements of an area be reserved for the legislative act and cannot be the object of a delegation of power.

• Parent-subsidiary liability – Art. 23(2) Reg. 1/2003 provides for the imposition of fines where
undertakings intentionally or negligently infringe Art. 101 or 102 TFEU. 

� Lack of legal certainty: in practice, most parent companies are held liable on the basis of a presumption 
based on their shareholding in the subsidiary, without any analysis of their intent or negligence.
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II – Shortcomings of the pre-Lisbon system (4)
Presumption of innocence (3) 

• Leniency procedure – Participants provide exclusively incriminating 
evidence which leads to reversing the burden of proof. 

� Presumption of guilt: The onus lies on the accused undertaking to 
exonerate itself, which is contrary to the principle of “ei incumbit
probatio qui dicit, non qui negat”.

• Parent-subsidiary liability – So-called ‘rebuttable presumption’ that 
the parent exerts decisive influence over its subsidiary when the 
parent holds 100% shareholding in the subsidiary.  

� Presumption of guilt: the ECJ caselaw has not yet provided 
consistent criteria to rebut said presumption and no applicant has so 
far succeeded in doing so.
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III – Changes to come (1)
New standards of protection under the Charter and the ECHR (1)

The Charter, which now has mandatory force under Art. 6(1) TEU, 
codifies number of fundamental rights guaranteed by the ECHR. 

Conforming interpretation is guaranteed by Art. 52(3) Charter: “In so 
far as this Charter contains rights which correspond to rights 
guaranteed by the Convention for the Protection of Human Rights 
and Fundamental Freedoms, the meaning and scope of those rights 
shall be the same as those laid down by the said Convention. This 
provision shall not prevent Union law providing more extensive 
protection”.

Hence, all EU institutions and bodies are now required to comply 
with the Charter, read in compliance with the ECHR, as interpreted 
by the ECtHR.
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III – Changes to come (2)
New standards of protection under the Charter and the ECHR (2)

Preliminary remark: Art. 6 and 7 ECHR are strictly interpreted in cases involving criminal offences, 
within the meaning of the ECHR. The Engel (8 June 1976) criteria are applied to determine
whether an offence is criminal:
(i) the domestic classification (this criterion is of lesser importance)
(ii) the nature of the offence, i.e. is the provision generally applicable or does it target a particular group of 
individuals?
(iii) the severity of the potential penalty

� Hardcore restrictions in competition law qualify as criminal offences and, as such, ought to be 
awarded full protection under the ECHR and the Charter.
The Convention is intended to guarantee “not rights that are theoretical or illusory but rights that 
are practical and effective” (ECtHR, Soering v UK, 7 July 1989, §87).

• Right to remain silent / privilege against self-incrim ination – Art. 48 of the Charter and Art. 
6(1) ECHR
Not expressly mentioned in these provisions, but considered as a principle at the heart of the notion of fair trial. 

Privilege against self-incrimination implies for the prosecution to prove their case without relying on evidence
obtained through methods of coercion (ECtHR ruling in J.B. v Switzerland, 3 May 2001, §64).
EComHR considered that the use of evidence provided against immunity from prosecution may threaten the 
fairness of a trial and raise an issue under Art. 6(1) ECHR (EComHR in X v UK, 6 Oct. 1976)
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III – Changes to come (3)
New standards of protection under the Charter and the ECHR (3)

• Right to cross-examine witnesses - Art. 47 of the Charte r and 
Art. 6(3) ECHR
“ Everyone charged with a criminal offence has the following 
minimum rights: (…) to examine or have examined witnesses 
against him and to obtain the attendance and examination of 
witnesses on his behalf under the same conditions as witnesses 
against him”

• Principle of non-retroactivity - Art. 7(1) ECHR
“ No one shall be held guilty of any criminal offence on account of 
any act or omission which did not constitute a criminal offence under 
national or international law at the time when it was committed. Nor 
shall a heavier penalty be imposed than the one that was applicable 
at the time the criminal offence was committed.”
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III – Changes to come (4)
New standards of protection under the Charter and the ECHR (4)

• Principle of legal certainty – Art. 49 of the Charter and Art. 7(1) 
ECHR
The principle of legality under Art. 7(1) has been broadly interpreted
by the ECtHR to encompass the principles of nullum crimen, nulla 
poena sine lege and the principle that the criminal law must not be 
extensively construed to an accused's detriment. The ECtHR found 
that such principles require that offences be clearly defined in the 
law, i.e. allowing individuals to know from the wording of the 
provision and the courts' interpretation thereof what acts make them 
criminally liable (ECtHR, C.R. v UK, 22 Nov. 1995, §33).  
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III – Changes to come (5)
EU accession to the ECHR

• Art. 6(2) TEU provides for compulsory accession
• Procedure: Art. 218(8) TFEU

• Unanimous Council decision to open negotiations and approve their outcome
• Parliament approval
• ECHR Contracting Parties have to ratify an approval of the EU accession
• The Commission has already taken steps to obtain a mandate from Council to negotiate 

conditions of accession
• Impact : 

• Alleged victims will be entitled to refer matters to the ECtHR
• ECtHR rulings will be binding on EU institutions and bodies
• Bosphorus will be definitely obsolete: 

– Member States will not longer be able to evade ECtHR scrutiny by invoking a transfer of 
competences to the EU

– J. M. Barroso and V. Reding have recognised that accession means a reinforcement of 
existing rights in order for the EU to afford equivalent protection to the ECHR.
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IV – A new institutional structure? (1)
The current structure falls foul of fair trial requirements

• The Commission draws no separation between its function s:
– The Commission effectively endorses functions of investigation, prosecution, decision

and punishment
– In addition, it can be said to exercise quasi-legislative functions, through the Fining

Guidelines

• Flawed decision-making procedure
– Artificial vote by the College of Commissioners
– No hearing before the College, which is the final adjudicating body

• No effective judicial remedy, due to insufficient j udicial review 
– Control of legality, inspired by French administrative law judicial review. This means that 

no de novo appraisal is performed under Art. 263 TFEU.
– Fines (261 TFEU): 

– theoretical full jurisdiction
– In practice, no de novo appraisal
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IV – A new institutional structure? (2)
Alternative proposals for change (1)

• Grant decision-making power to the EU Courts
– Accusatorial procedure before the Commission, before the Courts rule on the 

accusations and the fine
– Specialised courts (Art. 257 TFEU) entrusted with fining decisions?
– Art. 103(2)(d) TFEU allows the Council to adopt a Regulation to define the respective 

functions of the EU Courts and the Commission in applying competition rules

• Create a European Competition Agency
– Option 1: ECA investigates, Commission adjudicates:

– ECA within the Commission: OLAF model
– ECA as an independent entity

– Option 2: Commission investigates, ECA adjudicates
– ECA within the Commission: necessary delegation by the College
– ECA as an independent entity

– Option 3: ECA investigates and adjudicates but internally divides functions. Internal 
administrative appeals could be introduced, on the basis of the OHIM model.
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IV – A new institutional structure? (3)
Alternative proposals for change (2)

• Less ambitious proposal
– Operate a separation, within DG COMP, between prosecution and adjudication functions
– French system 2009 reform: within the French Competition Authority, a clear separation 

is made between:
– Investigation services: rapporteur général
– Sentencing services: 17-member College, hearing the undertakings prior to 

giving a decision

• Intensify the EU Courts’ judicial review
– Full review of substance:

– Sources of inspiration: ECJ case law in trademarks field; UK Competition
Appeals Tribunal

– Choice to be made: power to “remake” the decision or simply power to annul a 
decision, but on the basis of a more intense review.

– Fines: turn a power to fully review into an obligation to do so
– Creation of specialised chambers within the General Court?


