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Article 3 EC Part One Principles-(a) to (u)
1. For the purposes set out in Article 2, the activities of the Community shall include…..

• (a) the prohibition, as between Member States, of customs duties and quantitative restrictions on the import 

and export of goods, and of all other measures having equivalent effect;

• (b) a common commercial policy;

• (c) an internal market characterised by the abolition, as between Member States, of obstacles to the free 

movement of goods, persons, services and capital;

• (d) measures concerning the entry and movement of persons as provided for in Title IV;

• (e) a common policy in the sphere of agriculture and fisheries;

• (f) a common policy in the sphere of transport;

• (g) a system ensuring that competition in the inter nal market is not distorted;
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Article 3(3) TEU, first para-Common Provisions

The Union shall establish an internal market. It 
shall work for the sustainable development of 
Europe based on balanced economic growth 
and price stability, a highly competitive social 
market economy, aiming at full employment 
and social progress, and a high level of 
protection and improvement of the quality of 
the environment. It shall promote scientific and 
technological advance. 
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Article 119 TFEU
For the purposes set out in Article 3 of the 
Treaty on European Union, the activities of the 
Member States and the Union shall include, as 
provided in the Treaties, the adoption of an 
economic policy which is based on the close 
coordination of Member States' economic 
policies, on the internal market and on the 
definition of common objectives, and 
conducted in accordance with the principle of 
an open market economy with free 
competition. 
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Article 3(1)(b) TFEU

the EU has exclusive competence in ‘the 
establishing of the competition rules necessary 
for the functioning of the internal market’. 
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Protocol 27

‘The High Contracting Parties considering that 
the internal market as set out in Article 3 of the 
Treaty on European Union includes a system 
of ensuring that competition is not distorted…’

Protocol 27.
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Petite’s Analysis
• Reject argument that removal of 

competition objective from front of the 

Treaty is significant

• Article 3(1)(g) never amounted to an 

objective

• Protocol is legally binding in Union Law

• Status of competition law maintained by 

the Lisbon Treaty
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Council Legal Service Opinion 11198/07
• Objectives has been interpreted widely by the 

Institutions in order to cover all purposes and 
objectives coming within the general 
framework & purposes of the Treaty

• It is not limited to those covered by Article 3

• No restriction of ability of EU legislator to act

• Reliance on Article 3(3) TEU and Article 119 
TFEU

• Argue Protocol legally superfluous
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Sarkozy on the Protocol

“We have obtained a 

major reorientation on 

the objectives of the 

Union. Competition is no 

longer an objective of the 

Union or an end in itself, 

but a means to serve the 

internal market.”
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Vienna Convention 
• Article 31(1)

‘A treaty shall be interpreted in good faith in accordance with the ordinary 

meaning to be given to the terms of the treaty in their context and in the 

light of its object and purpose’

• Article 33(4)

‘When a comparison of the authentic texts discloses a different meaning 

which the application of Articles 31 & 32 does not remove, the meaning 

which best reconciles the texts, having regard to the objects & purpose of 

the treaty shall be adopted’
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ECJ Interpretative Tradition

• Focus on objects and purpose to deal with 
major questions of scope and conflicts of 
values

• Reinforced by multiple official languages 
requires the Court to focus on the object & 
purpose

• Council Legal Service correct? First few 
articles drawn upon by the ECJ.
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Continental Can: Value of Antitrust Objective

‘If Article 3(f) [in succeeding Treaties Article 
3(g), then Article 3(1)(g) ] provides for the 
institution of a system ensuring that 
competition in the Common Market is not 
distorted then it requires a fortiori that 
competition must not be eliminated. This 
requirement is so essential that without it 
numerous provisions of the Treaty would be 
pointless.’
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Crehan: Underpinning the Competition Provisions

‘According to Article 3(g) of the EC 

Treaty [subsequently Article 

3(1)(g)] Article 85 of the Treaty 

constitutes a fundamental 

provision which is essential for the 

accomplishment of the tasks 

entrusted to the Community and in 

particular for the functioning of the 

internal market’
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Albany: Conflict of Values
“it is important to bear in mind that under Article 3(g) 

and (i) [subsequently 3(1)g and (i)] the activities of 

the Community are to include not only ‘a system 

ensuring that competition in the internal market is 

not distorted’ but also ‘a policy in the social sphere’. 

Article 2 provides that a particular task of the 

Community is ‘to promote throughout the Community 

a harmonious and balanced development of 

economic activities’ and ‘a high level of social 

protection’.”
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Substantive Interpretation: Article 102

Article 102 ‘forms part of a system designed to 

protect competition within the internal market from 

distortions (Article 3(1)(g) EC). Accordingly, Article 

82 EC, like the other competition rules of the Treaty, 

is not designed only or primarily to protect the 

immediate interests of individual competitors or 

consumers, but to protect the structure of the market 

and thus competition as such (as an institution) 

which had already been weakened by the presence 

of a dominant undertaking on the market.’
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Circumvention: State Measures

• Long case law, Inno v. ATAB (1978) to more 
recent cases such as CIF (2003).

• State facilitation or support for anti-competitive 
measures or agreements by undertakings

• Case law reliant on Article 3(1)(g), read with 
Article 10 and Articles 81 or 82.

• With the excision of Article 3(1)(g) will the 
Court find it difficult to sustain or develop this 
case law?
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Core Concerns

• Underpinning of Articles 101 & 102

• Conflict of Values

• Circumvention as in state measures

• Mergers-industrial policy

• State Aid

• Can the Protocol have the same weight as 
Article 3(1)(g)

• But……..Judicial resistance?
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But the Crisis

• Collapse of the Neo-Liberal 

Paradigm

• Liberalisation, deregulation & 

competition delegitimised?

• Does the excision of Article 

3(1)(g) provide a legal hook on 

which to reshape EU competition 

law?
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Creating a new antitrust paradigm

• Since mid-1990s, more economically liberal, 
consumer welfare focused competition law

• Competition not competitors

• Focus on modern economic analysis

• Prioritisation of major evils & heavy penalties

• With crisis is this sustainable?

• Excision of Article 3(1)(g) in Treaty provides a 
means to reorder status & scope 
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Outline of New Paradigm

• Protecting Competitors:- impact on Article 102 
& mergers

• Neo-Ordoliberalism?

• Greater scope for non-competition values-a 
new notification procedure?

• Greater questioning of value of heavy 
penalties for corporates-greater concern for 
employment over sanctions


