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What Should Fines Achieve?

Punishment and Deterrence

“Breaking the competition rules is profitable if it goes unpunished” 

(European Commission)

Reflecting harm and signalling to the business community

Motivating compliance efforts



Deterrence through corporate fines alone?

Problematic for a number of reasons:

Fines currently fall short of potential cartel gain. Fines currently 2-

3% turnover. Optimal deterrence  would require fines at levels 

that would bankrupt most firms. 

Assumes cartelists make a rational and fully informed decision to 

collude based on expected benefits and costs (enforcement).

Cartels created by individuals, often hiding actions from their 

employer.  Problem compounded by unrealistic targets.

Key Question: Do corporate fines impact the decision makers?



Time between start of cartel and when fine 
was imposed (EU 2008-2010).



Do corporate fines punish individuals?

Indirectly, if they are still at the same firm. Even the average time 

between the cartel ending and the fine being imposed is in excess 

of five years (not including appeals). 

Current shareholders suffer most.

At least some of these fines may be passed on to consumers.



Do firms respond to fines by punishing 
individuals?

Individuals may hold all the cards when it comes to leniency.

Little evidence of pressure from shareholders.

Safeway Stores v Twigger & Others [2010] EWHC 11.

Re-employment – press release following employment of price 

fixing executive who had just been released from prison:

“He accepted responsibility for his involvement in matters 

relating to pricing and the matter is now in the past. [He is] an 

expert with international experience, and will assist us in 

strengthening our management team”



The Deterrent Effect of Sanctions

OFT Deloitte Deterrence Study (2007)

Businesses ranked factors which motivated compliance:

1. Criminal Penalties
2. Disqualification of Directors
3. Adverse Publicity
4. Fines
5. Private Damages Actions



Types of Sanctions for Individuals

Criminal Sanctions (Prison and/or fine)

Director Disqualification – In the UK, S. 204 
Enterprise Act amended Company Directors 
Disqualification Act 1986 (CDDA), creating 
Competition Disqualification Orders (CDOs). 
Applies to any breach of the Competition Act 1998

Public Naming and Shaming. In public surveys 
conducted in the UK (2007) and Australia (2010), 
this was the sanction attracting the most support.



Shortcomings of Individual Sanctions

The difficulty of securing criminal convictions in the absence of a 
US style system of plea bargaining. 

Problems with the interaction between individual sanctions and 
leniency programmes in cartel enforcement. 

Director Disqualification only applies to company directors; no 
EU disqualification order mechanism.

Public naming and shaming.

Individual sanctions for individuals would require careful 
legislative change. Reg 1/2003 only provides for fines imposed 
on undertakings.



Countries with Cartel Prohibitions



Countries with Criminal Cartel Offences


