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Overview

1. Exclusive distribution O Restrictions on active sales

2. Selective distribution O Qualitative criteria

O Quantitative limit
3. Market share limits
4. Imports from/ exports to non-EEA countries

5. Distinction between object and effect

For a change: nothing about internet sales
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1. Exclusive distribution
O Active sales restrictions

e Historic context

e Choice for the future

e Assessment
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1. Exclusive distribution O Active sales restrictons

Historic context

. Reg. 67/67 — Reg. 1983/83

Active sales restriction can be imposed on exclusive

distributors and not on non-exclusive distributors

 Reg. 2790/99

Active sales restriction can be imposed on all distributors, but
only towards territories reserved to supplier of where a single

exclusive distributor has been appointed
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1. Exclusive distribution O Active sales restrictons

Historic context
Fundamental difference in approach

. Reg. 67/67 — Reg. 1983/83

= Situation in territory of distributor on which

active sales restriction Is imposed

. Reg. 2790/99

= Situation In target territory Is decisive
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1. Exclusive distribution O Active sales restrictons

Choice.for future

liberalisation.o

3. Further’



contrast )
1. Exclusive distribution O Active sales restrictons

Assessment

1. Choice between territory of distributor/ target territory

| Target territory!

No active sales

< >
Exclusive distributor Non-exclusive distributor Exclusive distributor
> <
No active sales No active sales
< >

Active sales Active sales
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1. Exclusive distribution O Active sales restrictons

Assessment
3 stringent conditions current regime:

. Active sales restriction

= towards reserved or exclusive target territory

. Parallel imposition of active sales restriction on entire
European network = all or nobody

. No restriction on sales by the customer of the distributor

| Really necessary?
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1. Exclusive distribution O Active sales restrictons

Assessment

 Further liberalisation of active sales restriction?

* Internal draft O Only passive sales restrictions blacklisted

O Active sales restrictions exempted without
conditions

« Seems to make sense
O We are below 30%
O Situations with more intrabrand competition also included

O Counter argument: unless target territory is reserved or
exclusive = freeriding already admitted
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1. Exclusive distribution O Active sales restrictons

Assessment

e Drop complexity related to active sales restrictions

e Focus on restrictions of passive sales
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Overview

Exclusive distribution O Restrictions on active sales

Selective distribution O Qualitative criteria

O Quantitative limit
Market share limits

Imports from/ exports to non-EEA countries

Distinction between object and effect

For a change: nothing about internet sales
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2. Selective distribution
Entry condition: Quality criteria

OCurrent draft = no changes

Practical issues:
 How high or how low?
 Abllity to differentiate?

e Quid internet sales?
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2. Selective distribution
Quantitative limitations

OCurrent draft = no changes

Practical issues:
e Predetermined number?
e Can number change?

 Need to prove or justify quantitative limit?
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3. Market share limits

 Reg. 2790/99
= 30% limit O supplier

Unless: Exclusive supply obligation

= 30% limit O purchaser

« Draft regulation

= 30% limit O supplier
L cumulative
= 30% limit O purchaser
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3. Market share limits

« Market share supplier = feasible

 Market share purchaser = ?

O Serious risk that Commission underestimates difficulties

(e.g. Nike stores — supermarkets)
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3. Market share limits

What is the market share
of dealers?

O Measured on dealer’s (selling) market

O Product market
— Not necessarily same as supplier
— Portfolio-issue

— Composition may differ between dealers
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3. Market share limits

What is the market share
of dealers?

O Geographic market
— Not necessarily same as supplier
— Local?
— Quid overlapping local territories?

— Really necessary to conduct case-by-case check?
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Exclusive distribution O Restrictions on active sales

Selective distribution O Qualitative criteria

O Quantitative limit
Market share limits

Imports from/ exports to non -EEA countries

Distinction between object and effect

For a change: nothing about internet sales
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4. Imports from/ exports to
non -EEA countries

Vertical guidelines and draft
= Javico case law

Commission accepts that active and passive sales
can be restricted

Explicit confirmation in guidelines = welcome
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5. Distinction between
object and effect

Relevant for black list (hardcore restrictions)
* Only by object — not effect

 Both Reg. 2790/99 and current draft
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5. Distinction between
object and effect

Opinion Advocate-General Trstenjak

(GlaxoSmithKline — joined cases C-501/06 P,
C-513/06 P, C-515/06 P and C-519/06 P)

« Relatively straightforward in “direct” cases
O clause restricting passive sales

« Very difficult in “indirect” situations
e.g. service fees to be paid by “selling” dealer
to “receiving” dealer
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5. Distinction between
object and effect

Benefit of giving examples in future
vertical guidelines on approach and

analysis In respect of “indirect” situations
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Concluding remarks

« On many issues = status quo in draft
O10 years of experience

OClarification of questions encountered in real practice

o Limited number of issues = new concept in draft
OReg. 2790/99 worked well

OBalance added complexity and tangible benefits

for competition
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