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|. Context

Motor vehicle sector is subject to a specific competition
law regime: BER 1400/2002

BER 1400/2002 = safe harbour

BER 1400/2002 deviates from the general rules applicable to
vertical restraints (BER 2790/1999)
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|. Context

BER 1400/2002

BER 1400/2002 rules are stricter than those provided in the
General Block Exemption Regulation 2790/1999

Stricter rules = “increased” protection for distributor / repairer
In the motor vehicle sector

Monitoring the operation of such stricter rules

Evaluation of the operation by the BER no later than 31 May
2008
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|. Context

BER 1400/2002

Commission’s Evaluation Report of 31 May 2008

Comments from wide range of stakeholders
=> Commission Impact Assessment Report

+
Communication from the Commission
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Il. Basic policy orientations for the future legal framework

Policy objectives (1)

Preventing the foreclosure of competing vehicle
manufacturers and safeguarding their access to the vehicle
retailing and repair market

Protecting intra-brand competition

Protecting competition between independent and authorised
repairers
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Il. Basic policy orientations for the future legal framework

Policy objectives (Il)

Ensuring effective competition within the manufacturers’
networks of authorised repairers

Preventing foreclosure of spare parts producers in the
automotive aftermarkets

Preserving the deterrent effects of Article 81 EC
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Il. Basic policy orientations for the future legal framework

Policy options

prolonging the current BER 1400/2002 (option 1)

letting BER 1400/2002 lapse and allowing general rules
applicable to vertical restraints to apply to the motor vehicle
sector (option 2 )

adopting sector-specific provisions in the form of guidelines
accompanying the application of the general rules regarding
vertical restraints (option 3 )

adopting a sector-specific BER focussing on restrictions of
competition in the aftermarket and complementing the general
rules applicable to vertical restraints (option 4 )

LOYENS / LOEFF



Il. Basic policy orientations for the future legal framework

Commission’s proposition

Letting the BER 1400/2002 lapse, leaving the motor vehicle
sector to be covered by the general rules applicable to vertical
restraints

AND

for the sale of new vehicles, sector-specific guidelines on the
application of Article 81 EC

for the aftermarket, sector-specific guidelines or a sector-
specific BER focussing on the hardcore restrictions or a
combination of both instruments
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lll. Potential impact of the contemplated changes

Sector -specific qguidelines for the sales of new vehicles
and aftermarket

(i) Scope of the exemption:
Uniform threshold of 30% market share

No impact on exclusive distribution agreements

Quantitative selective distribution networks above 30%
and up to 40% market share will no longer be exempted

Qualitative selective distribution networks above 30%
market share will no longer be exempted
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lll. Potential impact of the contemplated changes

Sector -specific qguidelines for the sales of new vehicles
and aftermarket

(i) Hardcore restrictions
Reduced number of hardcore restrictions

As to the sale of new vehicles:

The following provisions will no longer be considered as
hardcore restrictions:

9 limiting availability of vehicles with foreign specifications

9 restricting distributor’s ability to subcontract its repair and
maintenance services
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lll. Potential impact of the contemplated changes

Sector -specific qguidelines for the sales of new vehicles
and aftermarket

(i) Hardcore restrictions

As to the aftermarket: authorised repairer

The following provisions will no longer be considered as
hardcore restrictions:

9 Restricting ability to limit activities to the provision
of repair and maintenance services

9 Restricting ability to source original spare parts and
spare parts of matching quality from OEM

LOYENS / LOEFF



lll. Potential impact of the contemplated changes

Sector -specific qguidelines for the sales of new vehicles
and aftermarket

(i) Hardcore restrictions

As to the aftermarket: independent repairer

The following provisions will no longer be considered as
hardcore restrictions:

9 restricting ability to source spare parts from authorized
members of selective distribution networks or from OEM

9 restricting ability to obtain access to technical
iInformation

9 restricting OEM’s ability to place its trade marks or logo

effectively and in an easily visible manner on components or
spare parts (double branding)
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lll. Potential impact of the contemplated changes

Sector -specific qguidelines for the sales of new vehicles
and aftermarket

(i) Specific conditions
non-compete obligations
location clauses




lll. Potential impact of the contemplated changes

Sector -specific qguidelines for the sales of new vehicles
and aftermarket

(iv) Provisions aiming at preserving the deterrent effect of
Article 81 EC

no longer provided for in Community instruments

1 national contract laws and/or binding Code of Conduct




lll. Potential impact of the contemplated changes

Sector -specific block exemption based on the hardcore provisions

relating to the aftermarket

(i) Scope of the exemption

Threshold of up to 30% market share for the exemption of
agreement related to the aftermarket

I specific block exemption will have limited significance

(i) Hardcore restrictions
cfr. BER 1400/2002 Article 4(1) h to | and 4(2)

(i) Specific conditions
cfr. BER 1400/2002 Article 5(1) & (3)




lll. Potential impact of the contemplated changes

Summary

Applying to the sale of new motor vehicles the general rules regarding
vertical restraints together with sector-specific guidelines

Applying to the aftermarket where manufacturer’'s market share exceeds
the 30% threshold the general rules regarding vertical restraints together
with sector-specific guidelines

Applying to the aftermarket where manufacturer’s market share does not
exceed the 30 % threshold a sector — specific block exemption based on
the hardcore restrictions

Flanking measures aimed at reinforcing distributor/authorised repairer’s

independence will no longer be contained in Community instrument




V. Adjusting existing distribution agreements to the new legal
framework

Article 1134 Civil Code and entry into force of new legal
framework

“Pacta sunt servanda”

Adaptation without prior consent = termination

~

| supplier has to bear consequences
I possible application of the Distribution Act of 1961




V. Adjusting existing distribution agreements to the new legal
framework

Distribution Act of 1961

Scope of application

Article 2 (reasonable notice period / indemnity in lieu of
notice)

Article 3 (complementary indemnity)




V. Adjusting existing distribution agreements to the new legal
framework

Possibilities for the supplier to escape liability

Act of God

Change of circumstances

Necessary reorganisation




V. Adjusting existing distribution agreements to the new legal
framework

Possibilities for the supplier to escape liability

Act of God

Supplier has to prove that imposing a new contract

IS “the consequence of circumstances and/or events that
are out of [his] control and are furthermore insurmountable
and unforeseeable”

Limited chances of success




V. Adjusting existing distribution agreements to the new legal
framework

Possibilities for the supplier to escape liability

Change of circumstances

Not accepted under Belgian law (consistent case law)




V. Adjusting existing distribution agreements to the new legal
framework

Possibilities for the supplier to escape liability

Necessary reorganisation

Adjustment of distribution agreement to the new legal
framework = necessary reorganisation?

Limited chances of success

Objective circumstances (other than adjustment of the
agreement) causing prejudice to the effectiveness of existing
distribution structure = necessary reorganisation?

To be decided by national courts




V. Adjusting existing distribution agreements to the new legal
framework

Possibilities for the supplier to escape liability

Necessary reorganisation

Even if the argument is accepted, relevant national law
(Distribution Act of 1961) might still be applicable




CONCLUSION




